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INTRODUCTION 

On March 29, 2022, the Federal Government released its most recent climate policy statement 

called the 2030 Emissions Reduction Plan (ERP). The document lays out details of promised 

policies that the government says will reduce Canada’s total domestic greenhouse gas emissions 

40% by 2030. Yet, set sharply against this picture of promised deep emissions reductions within 

Canada over the next nine years, this same plan incorporates a detailed plan by our government 

to continue increasing Canada’s oil production to 2030 and maintain high production levels for 

another 20 years after that. It envisions no significant reduction in Canada’s oil production levels 

before 2050.  

Table 6.2 at page 213 of the new Emissions Reduction Plan shows a 26% increase in our oil 

sands and conventional oil production this decade, rising from 4.4 million barrels per day (bpd) 

in 2019 to 5.5 million by 2030. The data is taken directly from the Canada’s Energy Future 2021 

report, published by the Canada Energy Regulator (CER) on December 9, 2021. At a press 

conference on April 4, 2022, Canada’s Minister of Environment Steven Guilbeault confirmed 

that Canada’s new climate plan is “based on” increasing oil production:  

… the plan we presented last week, the Emissions Reduction Plan, was based on the 

Canadian Energy Regulator projections that oil and gas production would increase in 

Canada between now and 2030 … 

The Canada’s Energy Future 2021 data projects that our oil production will further increase to 

2040, to a level 36% higher than it was in 2019.  

Appendix I discusses in detail the planned expansion of Canada’s oil production and shows why 

our country’s ambitions to continuing increasing oil production to 2040 are incompatible with 

any realistic chance to limit global warming to 1.5°C. It sets out the findings published in May 

2021 by the International Energy Agency (IEA) in its Net-Zero by 2050 Scenario explaining why 

deep cuts in global oil production are required by 2030, and why global production must decline 

in the order of 50% by 2040 below the 2019 level.   
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Many political leaders in Canada claim that the Federal Government has no constitutional power 

to limit oil production by the provinces. Environment Minister Steven Guilbeault told the media 

in an interview published on September 2, 2022 

I know there are people out there who say we should be capping production. That’s a 

point of view I respect. But constitutionally we can’t do that.  

Guilbeault is seriously misleading Canadians. Constitutionally, the Federal Government has 

significant powers that can determine the path of Canada’s future oil production. This same 

Liberal Government, in November 2016, approved the two pipeline expansion projects (TMX 

and the Line 3 Expansion) that will add an additional 910,000 bpd of pipeline shipping capacity 

to facilitate our growing oil exports – which is almost equivalent to the entire amount of the 

projected 1.1 million bpd increase in Canada’s oil production that will occur between 2019 and 

2030.  

Under our constitution, the Federal Government has the exclusive legal power to approve inter-

provincial pipelines. The Federal Government had full constitutional authority to refuse to 

approve TMX and Line 3 – and it had ample warning between 2014 and 2016 that these projects, 

if approved, would enable higher levels of oil production that are incompatible with our climate 

commitments made in Paris in 2015. The government ignored those warnings. In 2018, after the 

economic viability of the TMX project become questionable, the Federal Government chose to 

purchase the entire project to avoid its cancellation. The Federal Government is underwriting the 

massive cost of completing it, which will be more than $21 billion.  

In this story about Canada’s increasing oil production, the most important constitutional power 

has been the Federal Government’s exclusive authority over inter-provincial pipelines, and the 

present Liberal Government’s deliberate choice in late 2016 to approve these two projects. When 

the initial approval of TMX was quashed by the Federal Court of Appeal in 2018 (because the 

government had unlawfully approved the project without discharging its constitutional duty to 

fully disclose to Indigenous communities the risks and impacts of the proposed pipeline on their 

lands and rights), the Federal Government chose to re-authorize the TMX pipeline expansion in 

June 2019.     

In his media interview, Environment Minister Guilbeault also carefully omitted a second part of 

the constitutional story. On April 6, 2022, the Federal Government announced the approval of a 

major new offshore oil field in Newfoundland which is expected to come into production by 

2028. Bay du Nord will contribute an additional 200,000 bpd to 300,000 bpd to Canada’s oil 

production level. The new project will begin producing in about 2028 and will continue 

producing through to about 2058. The approval came just one week after the Emissions 

Reduction Plan was published. More offshore oil projects are awaiting approval on the Atlantic 

coast.  

The Federal Government has the exclusive constitutional power to approve (or refuse to approve) 

offshore oil development and had full power to refuse to authorize Bay du Nord. Mr. Guilbeault, 

in his role as Federal Environment Minister, personally approved that project.   
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Ministers should not therefore blame increasing oil production on Canada’s complicated 

constitutional structure. Most of the currently planned expansion to 2040 is the direct result of a 

series of deliberate policy choices by the Federal Government after they assumed power in 

October 2015. 

Furthermore, even under our existing constitution, which divides lawmaking powers between the 

Federal Government and the provinces and assigns exclusive authority over the development of 

natural resources (including oil and gas) to the provincial governments, Ottawa nevertheless has 

potent law-making powers that can curb oil and gas production.      

Most significantly, when it comes to the threat of climate change, the law is clear: the Federal 

government’s residuary powers under section 91 of the Constitution Act empower the national 

government to regulate industries, including the oil and gas industry, where the substance or 

purpose of the Federal law is to curb greenhouse gas emissions.  

On March 25, 2021, the Supreme Court of Canada (SCC) released its decision in the Greenhouse 

Gas Pollution Pricing Act (GGPPA) case ruling that the Liberal Government’s new legislation 

imposing a carbon price across all provinces is properly within the constitutional powers of the 

Federal government. A full reading of the lengthy written judgment explains why this legal 

decision can be said to have confirmed that, on matters related to escalating climate change 

threat and how to respond, the Federal Government has formidable powers to enact regulations 

that will significantly limit, and preclude, future expansion of oil production in Canada, which 

our government currently plans to continue increasing to 2030 and 2040.     

1. The Carbon Pricing Case: the Alberta Court of Appeal decision 

Three provincial governments (Alberta, Saskatchewan, and Ontario) brought legal challenges, 

claiming that the Federal Government did not have any legal authority to impose a carbon price 

on industries within their provinces, particularly on resource industries like oil and gas.  Under 

Canada’s Constitution Act, provinces have “exclusive jurisdiction” over development of their 

natural resources.  

Notwithstanding their own provincial governments’ strenuous political and legal opposition to 

the Federal Government’s new Greenhouse Gas Pollution Pricing Act (GGPPA), the Courts of 

Appeal for both Ontario and Saskatchewan concluded that the new carbon pricing scheme is 

properly within Ottawa’s constitutional powers. The only court that took the view that Canada 

did not have the power to impose a carbon price was the Alberta Court of Appeal, which ruled 4-

1 that the carbon pricing law was unconstitutional.   

Canada’s highest court, the Supreme Court of Canada (SCC), ultimately ruled 6-3 that the carbon 

pricing law is indeed constitutional, and the Alberta Court of Appeal ruling was overturned.  The 

SCC very forcefully explained in its judgment why the four Alberta judges were wrong, both in 

their understanding of the scientific evidence and in their ruling on the constitutional law issues. 

To fully appreciate the strength of the legal powers that Canada’s Federal Government possesses 

to curb and regulate major industrial activities that are driving our carbon emissions, it is helpful 
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to first look closely at the Alberta court decision – and then see how completely the SCC rejected 

the reasoning of the four Alberta judges.  

On February 24, 2020, a panel of five judges in the Alberta Court of Appeal delivered their 

judgments in References re Greenhouse Gas Pollution Pricing Act, ruling by a 4 –1 majority that 

the Federal Government’s carbon pricing scheme is unconstitutional. A single judge (Justice 

Kevin Feehan) dissented. Of the majority, who all concluded that the law is beyond the powers 

of the Federal Government, three of them issued a single written decision that gives their joint 

ruling and reasons. The fourth judge who agreed that the law is unconstitutional issued his own 

separate judgment.   

Three of the judges in the Alberta Court of Appeal (Catherine Fraser, Jack Watson, and 

Elizabeth Hughes) wrote as follows (at para. 324): 

Further, factually, in any event, there is no evidence on this record that anything one 

province does or does not do with respect to the regulation of GHG emissions is going to 

cause any measurable harm to any other province now or in the foreseeable future. The 

scale and proportionality of GHG emissions differ from the immediacy of harm from a 

toxic chemical. The atmosphere that surrounds us all is affected largely by what is being 

done, or not being done, in other countries. Four large countries or groups of countries, 

the United States, China, India, and the European Union generate, cumulatively, 55.5% 

of the world’s GHG emissions. Canada, given its northern climate, vast geography and 

comparatively small population, generates 1.8% [204]. (emphasis added) 

A fourth judge, Thomas Wakeling, makes the identical claim (at para. 852): 

The failure of Alberta, Saskatchewan, Ontario, or any other province or territory to 

implement greenhouse gas emissions reduction measures that satisfy the federal cabinet 

will have no impact whatsoever on the climates or environments of other parts of 

Canada, or any part of the world. [840] What happens in China, [841] the United States, 

the European Union, India, and the Russian Federation seals the fate of the planet. These 

five states are responsible for over sixty per cent of global greenhouse gas emissions in 

2014 [842]. (emphasis added)  

The substance of these two statements is that the failure of provinces to implement emissions 

reductions will have no impact whatsoever on any effort to keep the increase in atmospheric 

warming to less than 1.5°C or 2°C. In other words, if provinces do nothing to limit their 

emissions it does not matter because no amount of emissions reductions by Canadian provinces, 

individually or in combination, will make any difference to the outcome.  

The other broad claim made by the fourth Alberta judge is that “the solution to climate change is 

not within the capacity of any one country”. That is obviously true. But it does not follow that 

the emissions released by “one country” (or by just one province in Canada) will not materially 

contribute to the continued rise of the atmospheric concentration level – or that a failure to act to 

reduce the annual level of missions in “one country” will not worsen the problem.  

At the heart of the case was this fundamental question about the significance (or lack of 

significance) of CO2 and other greenhouse gas emissions released into the atmosphere in one 
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province in terms of their impacts on other provinces.  Do emissions released in one province 

have any impact on other provinces?  Do provinces, standing alone, have the capability to protect 

themselves against climate change?  The answer to those questions was given by the 6-3 

majority decision delivered by the SCC.    

2. The Supreme Court of Canada decision 

As a general principle, the provincial governments have exclusive jurisdiction over deciding the 

pace at which they will develop their oil and gas resources. It was obvious throughout this 

litigation that the imposition of a substantial carbon price by the Federal Government on oil 

production in Canada (depending on the stringency of the price) would impair and could even 

effectively halt the ambitions of some provinces to see production continue to rapidly increase to 

2040 and beyond.    

In arriving at its decision that the Federal Government has the constitutional authority to impose 

a carbon price of that kind, the SCC considered and decided three main issues: 

2.1 Threshold test: the nature of the threat posed by climate change 

The Federal Government was required to prove that it has the constitutional power to impose a 

carbon price on virtually all economic activity in all provinces (including over the oil and gas 

industry). The government relied on what is called the “national concern” doctrine, which 

recognizes that where there is a broadly shared problem or threat in Canada which is beyond the 

powers of the individual provinces to solve, the national government has authority to act based 

on the residuary power consigned to the Federal Government in section 91 of the Constitution.  

To successfully invoke the “national concern” doctrine, the SCC had to be satisfied, after 

examining the scientific evidence presented to the Court about the seriousness of the threat posed 

by climate change, that there was enough evidence to show that the need for a minimum carbon 

price that would apply across all provinces “was of sufficient concern to the country as a whole” 

to justify a full and detailed examination by the Court of whether the proposed carbon pricing 

law could fall within the constitutional powers of the Federal Government.  

That was the threshold test. The SCC examined the record of scientific evidence, which included 

the Summary for Policy Makers from the October 7, 2018, IPCC Special Report on Global 

Warming to 1.5°C (see Appendix II below) and other documents setting out the findings of 

climate scientists addressing the causes of climate change, to make a judicial finding about the 

gravity of the threat. The SCC ruled overwhelmingly in favour of the Federal Government on 

that first issue, agreeing that the grave seriousness of the threat had been established. Here is 

Wagner CJ’s ruling on that issue:  

[167] To begin, this matter’s importance to Canada as a whole must be understood in 

light of the seriousness of the underlying problem. All parties to this proceeding agree 

that climate change is an existential challenge. It is a threat of the highest order to the 

country, and indeed to the world. This context, on its own, provides some assurance that 
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in the case at bar, Canada is not seeking to invoke the national concern doctrine too 

lightly. The undisputed existence of a threat to the future of humanity cannot be ignored. 

The SCC decided that the case clearly met the threshold test.  

2.2 “Provincial inability” to effectively address the climate threat  

The second issue that had to be decided by the SCC concerned whether the provinces 

individually or acting voluntarily together could protect their populations from the threat of 

climate change. The “national concern” doctrine cannot be invoked by the Federal Government 

if the provinces, using their own lawmaking powers, could protect their populations from the 

dangers and risks of harm posed by climate change.  

The Federal Government can rely on the “national concern” doctrine only if it can show what is 

referred to as “provincial inability”. The Federal Government would not have constitutional 

power to impose a minimum carbon price on the provinces unless the Federal Government could 

successfully prove (as it did in this case) that efforts to control and limit rising carbon emissions 

cannot be effective if left entirely to the provinces themselves, either acting separately or acting 

in combination by means of voluntary co-operation among the provinces. 

The majority judgment in the SCC (in paragraph 187 of their judgment) decided that the Alberta 

judges had reached their decision on a fundamentally mistaken understanding of the scientific 

evidence. The four Alberta judges erred in their finding that the failure of provinces to 

implement emissions reductions in their own provinces will have no impact whatsoever on any 

efforts of other provinces to keep the increase in atmospheric warming to less than 1.5°C or 2°C.  

Based on their examination of the scientific evidence presented to the Court, the majority of the 

SCC judges concluded that emissions in any one province add to, and exacerbate, the warming 

of the atmosphere and will contribute to the impacts of climate change that are being experienced 

in all the other provinces and around the world. Thus, the SCC accepts that a refusal by one 

province to curb its emissions would have “grave consequences for extra-provincial interests” 

(i.e., grave impacts on natural systems and people in other provinces).  

To decide this issue of “provincial inability”, the Court was required (paras 181- 192) to consider 

the available evidence about some of the most complex features of greenhouse gases and the 

phenomena of warming that explain why the ongoing increases in emissions in any one province 

(or in several provinces) are material and present a danger to all other provinces, and to other 

countries. 

A key element of that evidence is the cumulative character of CO2 emissions, and the 

relationship (it is a linear relationship) between the accumulating amount of CO2 in the upper 

atmosphere and the heating of the earth. Once CO2 is released into the atmosphere it does not 

break down, it does not dissipate. Every emission of CO2 will remain in the atmosphere for 

centuries, adding to the rising atmospheric carbon concentration level. The evidence presented to 

the Court showed that, globally, the additional amount of CO2 that can safely be added to the 

existing atmospheric carbon concentration is now very limited, if we are to keep warming to 

1.5°C. That very limited amount, referred to as the “remaining carbon budget” in the IPCC 
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Summary for Policy Makers (which was an important part of the evidentiary record), explains 

why “every province’s GHG emissions contribute to climate change”. The evidence showed that 

the remaining carbon budget to 1.5°C is rapidly depleting and at the current level of global 

emissions it will be fully depleted by 2030.   

That crucial evidence presented to the Court about the cumulative nature of CO2 emissions and 

the very limited remaining carbon budget is discussed in more detail in Appendix III.     

That evidence provided the SCC with an essential framework for dealing with the provincial 

inability issue. The SCC accepted that “a failure to include one province in the scheme would 

jeopardize its success in the rest of Canada” (para 183). In paragraph 187, the majority judgment 

accepts that each province’s emissions contribute to climate change, both in other provinces and 

in other countries and regions around the world. 

It is also an uncontested fact that … every province’s GHG emissions contribute to 

climate change, the consequences of which will be borne extra-provincially across 

Canada and around the world. And it is well-established that climate change is causing 

significant environmental, economic and human harm nationally and internationally, 

with especially high impacts in the Canadian Arctic, in coastal regions and on 

Indigenous peoples. This includes increases in average temperatures and in the 

frequency and severity of heat waves, extreme weather events like floods and forest fires, 

significant reductions in sea ice and sea level rises, the spread of life-threatening 

diseases like Lyme disease and West Nile virus …  

The SCC (at paragraphs 190-193) concluded that provinces if left to protect themselves will be 

unable to do so, because individual provinces have no legal means to compel other provinces to 

curb or reduce their emissions. That vulnerability or inability to protect themselves against an 

external danger, referred to as “provincial inability” in the terminology of the legal analysis, had 

been proven. Therefore, there was a compelling role for the Federal Government to intervene and 

exercise its law-making authority to limit the emissions of all provinces:     

As well, federal jurisdiction is necessitated by the provinces’ inability to address the 

matter as a whole through co-operation, which exposes each province to grave harm that 

it is unable to prevent.  

In a lengthy discussion of that analysis in paragraph 189, Wagner CJ refers to several important 

decisions by courts in other countries, by the Supreme Court of the Netherlands in Urgenda 

Foundation v State of the Netherlands (January 2020) and a decision in an Australian case, 

Gloucester Resources Limited v. Minister for Planning (2019). Both of those decisions support 

the crucial point that even a proportionately small emitting country or one significant emitting 

activity will materially contribute to global climate change: 

… the Supreme Court of the Netherlands upheld findings of The Hague District Court 

and The Hague Court of Appeal that “[e]very emission of greenhouse gases leads to an 

increase in the concentration of greenhouse gases in the atmosphere” and thus 

contributes to the global harms of climate change: para. 4.6. The Hague District Court’s 

finding that “any anthropogenic greenhouse gas emission, no matter how minor, 
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contributes to . . . hazardous climate change” … In Gloucester Resources Limited v. 

Minister for Planning … a New South Wales court rejected an argument of a coal mining 

project’s proponent that the project’s GHG emissions would not make a meaningful 

contribution to climate change. The court noted that many courts have recognized that 

“climate change is caused by cumulative emissions from a myriad of individual sources, 

each proportionally small relative to the global total of GHG emissions, and will be 

solved by abatement of the GHG emissions from these myriad of individual sources”: 

para 516 (AustLII).  

That conclusion reached in both the Dutch and New South Wales cases was based on the 

scientific evidence that was presented to the courts in those two cases. Expert scientific evidence 

on the same point was presented to the Canadian courts in the Carbon Pricing Case in Canada. 

Indeed, one of the principal sources of expert evidence on that point cited in the SCC (the IPCC 

2018 Special Report published on October 7, 2018) also formed a central part of the evidence in 

the Supreme Court of the Netherlands.  

In Appendix II below, I discuss key portions of the expert evidence included in the IPCC 2018 

Special Report, which was presented to the Supreme Court of Canada in a document called the 

Summary for Policy Makers, and which was part of the evidentiary record in the Carbon Pricing 

Case.  

Appendix III provides a summary of key aspects of the available scientific evidence about the 

rising “concentration of greenhouse gases in the atmosphere” referred to by Wagner CJ in the 

above quote taken from his judgment.  

Appendix IV explains how the Dutch Court in Urgenda Foundation v. The Kingdom of the 

Netherlands relied on this scientific evidence in its analysis concluding that “any anthropogenic 

greenhouse gas emission, no matter how minor, contributes to … hazardous climate change”. 

The reasoning of the judges in the Dutch case is an example of how the courts can be guided by 

the scientific evidence, complex as it is, to assess the significance of rising levels of greenhouse 

gas emissions.   

The SCC has therefore accepted that every emission of greenhouse gases, no matter how minor, 

leads to an increase in the concentration of greenhouse gases in the atmosphere. In turn, that 

increase in the atmospheric concentration leads to an increase in warming everywhere, not just in 

the province where the emissions occurred. Therefore, no province acting alone can protect its 

own population. 

2.3 The “balancing test”: is the scale of impact on provincial jurisdiction acceptable?  

The “provincial inability” test was clearly established. But that, by itself, was not sufficient 

under Canadian constitutional law to show that the Federal Government was therefore 

empowered to impose its own laws on the provinces to curb their emissions within their 

provincial jurisdictions. Just because “provincial inability” has been demonstrated, that does not 

necessarily mean the Federal Government can use its residual power (under the “national 

concern” doctrine) to infringe on areas of exclusive provincial jurisdiction in an unlimited way.  



9 

Established principles of Canadian constitutional law have long protected provincial autonomy 

from undue Federal intrusion. In that context, the exclusive constitutional powers that provinces 

have with respect to control of the development of their own natural resources have been 

jealously protected.  

In the Carbon Pricing Reference Case, the majority judgment acknowledged that the new 

Federal carbon pricing law “will have a clear impact on provincial jurisdiction”. There will 

indeed be some interference with the provinces’ lawful range of authority under their own 

constitutional powers. The question the Supreme Court of Canada had to decide was whether 

that “interference” would be so invasive as to significantly undermine provincial autonomy in 

the constitutional sense.  

The final test, in light of the Court’s significant finding that there will indeed be some clear 

impact (on the provinces’ exclusive powers), was to determine “whether the matter’s scale of 

impact on provincial jurisdiction is acceptable having regard to the impact on the interests that 

will be affected if parliament is unable to address the matter at a national level” (para 196 of the 

judgment, emphasis added). The final step therefore required a “balancing process” that must 

ask: in view of the clear evidence presented to the panel of SCC judges about the advance of 

climate change and its gravity, what will be the impact if the Federal Government is unable to 

implement a carbon price that applies to all provinces?  

The final question that had to be decided by the Supreme Court of Canada was whether the 

consequences are “acceptable” if the Federal Government is unable to act. The majority provided 

an emphatic answer in paragraphs 205 and 206 of the majority judgment: 

In summary, although the matter has a clear impact on provincial jurisdiction, its impact 

on the provinces’ freedom to legislate and on areas of provincial life that would fall 

under provincial heads of power is qualified and limited. 

I am of the view that the scale of impact of this matter of national concern on provincial 

jurisdiction …. is reconcilable with the fundamental distribution of legislative power 

under the Constitution. … Emitting provinces retain the ability to legislate, without any 

federal supervision, in relation to all methods of regulating GHG emissions that do not 

involve pricing. They are free to design any GHG pricing system they choose as long as 

they meet the federal government’s outcome-based targets. … Although this restriction 

may interfere with a province’s preferred balance between economic and environmental 

considerations, it is necessary to consider the interests that would be harmed — owing to 

irreversible consequences for the environment, for human health and safety and for the 

economy — if Parliament were unable to constitutionally address the matter at a national 

level. This irreversible harm would be felt across the country and would be borne 

disproportionately by vulnerable communities and regions, with profound effects on 

Indigenous peoples, on the Canadian Arctic and on Canada’s coastal regions. In my 

view, the impact on those interests justifies the limited constitutional impact on provincial 

jurisdiction. 

The above two paragraphs comprise a robust statement summarizing the judicial analysis that 

underlines the strength of the Federal Government’s legal position. Given the unprecedented 
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character of the climate change threat (clearly accepted by the SCC judges based on the record of 

scientific evidence presented to them) and given the clear inability of provinces acting alone to 

effectively protect their populations from that worsening threat, the Court emphatically stated 

that the alternative of preventing the Federal Government from acting (“if parliament is unable to 

address the matter at a national level”, paragraph 196) was unacceptable.  

The explicit reference to a province’s “preferred balance between economic and environmental 

considerations” touches directly on the heart of the matter. While the majority of the SCC judges 

agreed that the new national carbon pricing law will have what they called a “limited” impact on 

provincial powers, the Court also acknowledged that in the many areas of economic decision-

making, the imposition of the Federal Government’s Carbon Price will indeed alter that balance 

in the provinces – and may significantly intrude on the powers of a province that, for example, 

would prefer to pursue more rapid development of its emissions-intensive resource industries. In 

their development of natural resources, some provinces will be compelled to accept that priority 

must be given to environmental considerations.  

The majority of the Supreme Court of Canada decided that the adverse impacts of the Federal 

Carbon Pricing legislation on the provinces’ constitutional powers to make their own choices on 

that balance (thus limiting a province’s ability to exercise exclusive jurisdiction over natural 

resources) is outweighed by “the irreversible harm across the country” that would occur from 

climate change if the federal government was unable to implement a minimum carbon tax on all 

provinces. 

On that basis, the SCC majority ruled that the Greenhouse Gas Pollution Pricing Act (GGPPA) 

is within the constitutional powers of Parliament based on the “national concern” doctrine.    

On this final point, in deciding whether the “scale of impact” of the new Federal law on the 

provinces’ freedom to legislate is “acceptable”, the Court’s grasp of the full gravity and finality 

of the scientific evidence about climate change found its clearest expression. The record of 

scientific evidence presented to the Court convinced the judges that an inability, on the part of 

the of the Federal Government, to use its law-making powers to curb emissions would be 

unacceptable. Put on the scale against the imminency and irreversible character of climate 

breakdown, for the majority there was no room for excessive delicacy about some dislocation of 

the existing constitutional order in Canada. The adverse impact of the new Federal carbon 

pricing scheme on provincial powers was acceptable.   

Two of judges on the nine-member panel disagreed with this decision (their dissenting 

judgments are discussed in Appendix VII).  

The Federal Carbon Pricing law will indeed have a clear impact on provincial autonomy. But 

that impact must be “balanced” against the irrevocable impacts on human life that will occur if 

Federal measures that can curb emissions across all provinces are not allowed to proceed.  

This enormously important decision by the Supreme Court of Canada on March 26, 2021, is a 

complete answer to claims by some politicians that the Federal Government lacks the 

constitutional power to regulate or curb the development of oil and gas resources by the 

provinces.  



11 

In instances where future resource development “leads to an increase in the concentration of 

greenhouse gases in the atmosphere”, the government’s power to act is now clearly established 

and has been articulated and explained by Canada’s highest court.  

3. What the SCC did not decide: the “emergency power”  

The ruling by the SCC in this case on March 25, 2021, was based solely on the “national 

concern” power. A second, very far-reaching potential ground of Federal law-making power is 

the “emergency power”, which is a residuary power available to the Federal Government in 

circumstances that present an extreme threat. A third potential ground is the criminal law power, 

but it was not relied on or discussed in the Carbon Pricing Case. 

The emergency power, very rarely invoked in Canada, is a powerful tool that can be relied on by 

the Federal Government in situations where (as in the case of war or threatened insurrection) 

there is a grave threat that requires exceptional and immediate action by the central government, 

action that may intrude on areas of jurisdiction that are normally clearly within provincial 

control. Based on previous decisions by the SCC, the “emergency power” may only be invoked 

when there is a problem or threat that can be conceived of as “short-term” in duration.     

In this case, the Federal Government did not formally present an argument to the Court that the 

Greenhouse Gas Pollution Pricing Act should be found to be constitutionally based on the 

emergency power. Nor did it present any additional evidence required to support that position.  

Yet, very late in the case during the argument in court, the Federal Government sought to add the 

emergency power argument, in an ad hoc way, when the Supreme Court of Canada proceeding 

was already far advanced. The Court rejected it. The Federal Government had never prepared a 

serious case based on the emergency power. That would have required the government to fully 

disclose to the Court detailed evidence about the extremely short timeline remaining to avoid the 

worst impacts of climate change – and demonstrate to the Court that the unprecedented nature of 

the climate problem (the irreversible and fast unfolding impacts on natural systems and the need 

for immediate action to forestall the worst) can justify a reconsideration of the existing view that 

the problem must be short term in the conventional sense (i.e., in the sense that the government’s 

proposed legislative solution must be of “short duration”.) The climate problem is both short-

term and long-term. The government did not attempt to address that unprecedented characteristic 

of climate change.   

Therefore, the crucial issue that the SCC decision did not decide in the Carbon Pricing Case is 

how urgent is it to reduce global emissions, either in terms of timelines or the scale of the 

reductions required. Nor did the SCC make any ruling on whether climate policies presently 

adopted by the Federal Government and by provincial governments are sufficient or adequate to 

meet Canada’s existing climate commitments.    

Had the Federal Government relied on the emergency power as an alternate legal ground to 

justify the constitutional validity of the GGPA, the need to rule on the “short-term” features of 

the climate change challenge would have compelled the Court to consider in detail the scientific 

evidence about the timelines and grave consequences of failing to achieve very deep reductions 
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by 2030. A substantial amount of evidence directly relevant to addressing that issue was in fact 

already included in the court record, including, most notably, the Summary for Policy Makers 

from the IPCC 2018 Special Report. But a serious attempt by the Federal Government to rely on 

the emergency power would probably have required additional evidence.  

The majority judgment by the SCC on March 25, 2021, does not even discuss the emergency 

power. Nor does the Court’s decision address the need or feasibility of meeting short-term 

emissions reduction goals, say by 2030, or whether Canada’s existing energy policies are 

remotely aligned with a global effort to limit warming to 1.5°C 

The most urgent (and the most ethically compelling) issues are entirely absent from the majority 

judgment. 

Indeed, the approach adopted by the majority, namely, to ignore the questions about the 

immediate or short-term need to achieve deep emissions cuts, was also the position taken by 

Rowe J. in his dissenting judgment: he declared that “while the seriousness or immediacy of the 

threat that climate change poses may be relevant to an argument under the emergency power, it 

has no place in the national concern analysis”. Brown J.’s position was identical.  

The entire question about the immediacy of the climate threat was therefore conspicuously 

missing from the carbon pricing case.  

Before the case reached the Supreme Court of Canada, the issue of the “emergency power” had 

been raised earlier in the Saskatchewan Court of Appeal. With respect to the emergency issue, 

the Saskatchewan Court ruled that the expected lifetime of the carbon pricing legislation is not 

“short run”. It did not address the central question of whether there is any likelihood that 

warming above 1.5°C or 2°C can be avoided, and it did not address the immediacy of the action 

required to avoid those catastrophic outcomes. The Saskatchewan Court rejected the argument 

that the carbon pricing law could be constitutionally justified under the “emergency power”, 

because the Carbon Pricing Act was not intended to have a “limited duration”. The 

Saskatchewan Court agreed the law could be justified under the “national concern” doctrine:  

Climate change is doubtless an emergency in the sense that it presents a genuine threat 

to Canada. However, the factual record before the Court cannot sustain a view that the 

climate change challenge is in any way short run or that the Act is intended to have, or 

expected to have, a life of limited duration. This is unlike wars as typically understood. 

They are conflicts of uncertain length but nonetheless conflicts with an endpoint. 

Notwithstanding that the Paris Agreement sets goals to be accomplished by 2030, 

Canada does not suggest the Act will operate in anything other than an indefinite or 

long-term timeframe. 

The submissions and evidence put forward by the Federal Government and by the province of 

British Columbia tended to support the above conclusion that the legislation will have a “long-

term time frame”. For example, the Factum (the formal written argument) of the Attorney 

General of British Columbia filed in the Saskatchewan proceeding casts the problem (the need to 

achieve ongoing emissions reductions) as enduring to 2050 and beyond. The following is a quote 

from paragraph 8 of B.C.’s Factum:   
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In a 2018 Special Report, the Intergovernmental Panel on Climate Change (IPCC) 

concluded that, in order to keep global warming to 1.5°C over pre-industrial levels, 

global emissions of carbon dioxide would need to fall to about 45% of 2010 levels by 

2030 and reach “net zero” (as much leaving the atmosphere as entering it) by 2050 

(footnote 4). Canada committed to pursue efforts to meet the 1.5°C target in the 2015 

Paris Agreement. (emphasis added) 

The first part of the above statement (the need to cut global emissions 45% by 2030) describes 

what we might call a crucial “short run” aspect of the “climate change challenge”: global 

emissions must be reduced 45% below the 2010 level by 2030 (which requires a 50% reduction 

below the 2019 level). Achieving “net zero” by 2050 points to the long-term character of the 

problem. The above quote from the Factum filed by British Columbia in the Saskatchewan Court 

of Appeal refers to the Summary for Policy Makers for the IPCC’s Special Report on Global 

Warming of 1.5°C. 

The immediate peril lies in the short run (see the further discussion on this point in Appendices II 

and III). The ruling by the Saskatchewan Court of Appeal, holding that the expected duration of 

the carbon pricing legislation is not “short run” (and therefore the emergency power cannot apply 

in the case of that legislation), does not contradict the essential point that the present situation is 

an “emergency”. The emergency consists of the ongoing heating of the earth and the immediate 

need to implement deep cuts in the production and use of oil, natural gas, and coal to halt that 

heating. The existing definition of an “emergency” used in Canadian Constitutional Law for the 

purpose of characterizing a piece of Canadian legislation, with its focus on the duration of the 

special legislative measures needed to address the threat, is unfortunately ill-fitted to addressing 

the complex dynamics of climate change, which involve both short-term exigencies (and 

immediate action) and also very long-term measures that will need to be sustained for many 

decades.     

The positive result of the ruling by the SCC on March 26, 2021, is that the Federal Government 

has clear constitutional authority and ability to impose a substantial carbon price on oil producers 

across Canada, in all provinces. 

But the disappointing feature of this decision is that the Supreme Court’s ruling is silent about 

the essential need for massive emissions reduction by 2030, both in Canada and on a global 

scale.         

4. The available scientific evidence shows why 2030 is an unforgiving deadline for 
reducing the annual level of global emissions 

It was not until December 2015, when the Paris Agreement was negotiated, that countries, 

including Canada, agreed “to pursue efforts to limit the temperature increase to 1.5°C.” 

Recognizing that the newly stated 1.5°C goal would require much deeper and faster changes in 

energy policy, the parties to the Paris Agreement in 2015 requested that the IPCC prepare a 

Special Report on the impacts of warming to 1.5°C and on the measures needed to meet that 

goal. Three years later, on October 7, 2018, the IPCC Special Report on Global Warming to 
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1.5°C was published. It provided the results of comprehensive research about the magnitude of 

the emissions reductions that would be required to keep the warming increase to 1.5°C. 

One core finding reported in the Special Report was that all releases of CO2 into the atmosphere 

must reach “net-zero” by 2050 to give us a 66% chance of reaching the 1.5°C goal. “Net-zero” 

means that, beyond 2050, no additional CO2 can be safely added to the cumulative amount of 

CO2 that by then will already have been released into the atmosphere. 

A second core finding, based on the scientific evidence set out in detail in that report, was that to 

give us a realistic chance to achieve the goal of net-zero by 2050, the annual level of global 

emissions must be reduced 50% below the 2019 level by 2030. That conclusion about the 

massive scale of the emissions reductions required by 2030 (stated in terms of a 45% reduction 

below the level of global emissions in 2010) was clearly stated in the Summary for Policy 

Makers which formed part of the report released on October 8, 2018. The representatives of the 

Government of Canada explicitly approved the text of the Summary for Policy Makers.  

The Summary for Policy Makers is discussed in detail in Appendix II.  

The 2018 Special Report and its Summary for Policy Makers was a watershed event, because 

governments, including Canada, by approving the text of the Summary document had publicly 

endorsed the gravity of our predicament and acknowledged the immediacy of the action required. 

When the Liberal Government in 2019 prepared its legal case to show that its Greenhouse Gas 

Pollution Pricing Act (the GGPA) was properly within Federal jurisdiction, there was no 

procedural rule or other impediment that prevented the cabinet from putting forward the 

emergency power as an alternative ground (in addition to the “national concern” power) to 

support the constitutional legitimacy of the new carbon pricing plan. Evidence to show the 

immediacy of the need to achieve dramatic reductions in Canada’s emissions and global 

emissions by 2030 was readily available and beyond serious challenge. Provincial governments 

could not credibly dispute the findings of the Summary for Policy Makers on that point. The 

evidence about the irreversible consequences of failing to meet the 2030 deadline was clear and 

fully documented,  

There was, of course, some risk that the SCC would have ruled against the Federal Government 

on that issue, holding that the emergency power was not available because the government’s new 

carbon pricing scheme to address the threat of advancing climate change, the GGPA, is not one 

of “short duration”.  To be effective, it would clearly need to remain in effect for many decades, 

to 2050 and beyond.  

But it is entirely possible that the SCC would have ruled in favour of the Federal Government on 

the emergency power. The phenomenon of climate change, both the unprecedented character of 

its threat (the immediacy of its worst irrevocable impacts and the short-term action needed to 

forestall that) and the long-term features of the government measures that must follow, give this 

legal case the hallmark of what the courts sometimes call a sui generis case – a case that does not 

fit within any of the existing categories of legal analysis. To successfully invoke the emergency 

power to address this never-before encountered situation, does it necessarily follow that the 
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special legislative measures required to solve the threat or crisis must invariably be of “short 

duration”? Is that an inflexible pre-condition to justify the use of the emergency power?  

Successfully establishing the emergency power argument in this case would have given the 

Federal Government the constitutional authority to use additional kinds of tools to achieve rapid 

reductions in Canada’s emissions, including other types of regulatory measures to curb the 

expansion of oil and gas production, in addition to using the new carbon pricing scheme. Had the 

SCC rejected the emergency power argument, the GGPA would still have been upheld as 

constitutionally based on the Federal Government’s residuary “national concern” power. 

Successful or not, Canadians would have had the benefit of having the Supreme Court of 

Canada, Canada’s highest court, at a public hearing conduct a full examination of the available 

record of scientific evidence showing why deep emissions cuts are required by 2030 and the 

consequences if we fail to do that. 

In the result, the SCC was not called on to make any findings about the immediacy or urgency of 

the need to achieve deep emissions reductions, within Canada or globally. Accordingly, there is 

nothing in the SCC’s ruling that explains the dangers of the ambitious plans by our Federal 

Government and by provincial governments (principally Alberta, B.C., Saskatchewan, 

Newfoundland and Labrador, and Nova Scotia) to continue increasing oil and gas production to 

2040 and maintain high production levels to 2050. None of the parties (except for several non-

government intervenors) wanted to air those questions in open court.       

5. The deception: the government’s silence about “downstream emissions”  

The implications of this refusal (in the judicial process and in all our political institutions) to 

address the immediacy of the need to achieve deep emissions reductions both within Canada and 

globally by 2030 are fatal to any remaining chance we might have to avoid a catastrophic 

breakdown of the global climate system. Based on the present path of global emissions, the 

earth’s average surface temperature will rise about 2.7°C above the pre-industrial level within the 

lifetime of our children and grandchildren. Canada’s most salient contribution to this unfolding 

catastrophe is the increasing level of our oil production to 2030 and 2040.    

Canada’s declared plan is to “cap” the emissions released into the atmosphere from the oil 

production process in Canada but, at the same time, to continue increasing our oil production and 

oil exports for another 20 years.  

On November 1, 2021, on the stage at the COP26 meeting in Glasgow speaking to an assembly 

of world leaders, Prime Minister Trudeau declared that Canada has “formally committed” to cap 

emissions from our country’s oil and gas sector.  

What Trudeau did not tell the assembled leaders is that Canada, the world’s fourth largest oil 

producer, intends to continue expanding its oil production. The promised “cap” relates only to 

the volume of emissions released into the atmosphere from oil extraction and processing 

activities within Canada. On October 27, 2021, the day after his appointment as Environment 

Minister, Steven Guilbeault was asked about the oil and gas sector. He responded: “We are not 
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trying to cap production. We will be capping the amount of pollution that comes from those 

sectors.”  

The Federal Government has confirmed that none of the government’s proposed new policies, 

including plans to subsidize large-scale deployment of Carbon Capture, Utilization, and Storage 

(CCUS) technology in the oil sands industry, are intended to bring about any decline in the 

currently projected growth of Canada’s oil production. Indeed, the text of the government’s new 

Emissions Reduction Plan (ERP) affirms that the aim of government policy will be to continue to 

maximize production: 

The government will work closely with the provinces and the sector to manage 

competitiveness challenges, remain attuned to evolving energy security and climate risk 

considerations, maximize opportunities for ongoing investment in the sector, and 

minimize the risk of carbon leakage. The intent of the cap is not to bring reductions in 

production that are not driven by declines in global demand. Mechanisms like the CCUS 

investment tax credit will help support decarbonization.  

— 2030 Emissions Reduction Plan, March 29, 2022, p.53 (emphasis added) 

The government’s plan is clear: Canada’s oil production will continue to increase until – and if – 

other countries eventually begin to consume less oil. In the meantime, Canada’s production 

levels will be guided solely by “global demand”.  

But no amount of further technological improvements in the oil sands industry aimed to “cap” 

and reduce emissions during extraction activities, not even large-scale adoption of CCUS at oil 

sands production sites, will lower the total amount of emissions that will be released into the 

atmosphere from oil sourced from Canada’s oil sands. Our predicament is that over 85% of the 

life-cycle emissions of every barrel of oil we produce occur after the extraction process is 

completed, after we export our oil, when it is burned as fuel in cars and trucks (“downstream 

emissions”) and released into the atmosphere as tailpipe emissions. There is no existing 

technology that can “remove” those downstream emissions from the atmosphere once they are 

released. “Direct air removal” technologies do not exist. 

The enormous significance of the downstream emissions is discussed below in Appendix V.  

Downstream emissions from Canada’s exported oil will continue to increase in line with our 

expanding oil production, and the amount of that increase will far exceed the modest amount of 

any reductions we can achieve by “capping” emissions during the extraction process in Canada.      

We are often told by Ministers and energy economists that, under the Paris Agreement (and 

under the terms of the UN Framework Agreement on Climate Change that defines what 

emissions countries are obliged to count in their national emissions accounting) we have no legal 

responsibility to “count” our downstream emissions as part of Canada’s national emissions that 

we have undertaken to reduce.  

The accounting rules are not an answer to the problem we face. Global emissions from burning 

fossil fuels are driving the warming of the atmosphere. That includes the massive volume of the 

downstream emissions released by our exported oil, which we are planning to increase for 
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another 10 or 20 years. There is no existing technology that can “remove” them from the 

atmosphere once they are released. The fact that the Government of Canada does not “count” 

them does not halt the warming. The downstream emissions from our oil contribute directly to 

climate change in Canada – to the same extent as if those emissions were released in 

Saskatchewan or in Nova Scotia.  

In his media interview on September 2, 2022, in Vancouver, Minister Guilbeault was asked to 

explain the rationale of the government’s plan to “cap” emissions from oil and gas production 

while excluding the emissions from the product we export. The question was put to him directly: 

“if the government was serious about reducing emissions why not full-count every single 

emission we create to better understand total emissions and how to reduce them?” Here is the 

Minister’s reply: 

One word, IPCC. We’re using IPCC [Intergovernmental Panel on Climate Change] 

guidelines for our greenhouse gas inventories, as are most of the countries in the world. 

The way the IPCC guidelines have been written is that you count the emissions at the 

point of combustion.  We’re doing what everyone else around the world is doing at the 

proposal of the IPCC. Should the IPCC change their guidelines to move towards what 

some people call full-carbon accounting then Canada will certainly be happy to do that. 

But no country I know is including its scope-three emissions in its national inventory. No 

one is doing that. There emissions are captured somewhere. They’re not escaping the 

world greenhouse gas accounting system. 

— Steven Guilbeault, quoted by journalist Nicole Gammage in The Tyee,  

September 2, 2022 (emphasis added) 

But the downstream emissions from our oil exports are not “captured” anywhere. Direct air 

removal technologies that have the capability to remove CO2 from the atmosphere after oil has 

been burned as fuel do not exist anywhere the world, other than in very small-scale experimental 

form, and have no prospect of being deployed at any scale for many decades to come. All the 

downstream emissions from our oil exports will go into the atmosphere.  They will only be 

‘captured’ in the metaphorical sense that they will be counted in the emissions “accounting 

systems” of other countries, which explains why overall global emissions will continue to rise, in 

line with rising oil and gas production by the world’s major producers, including by Canada. 

The Minister’s answer “They’re not escaping the world greenhouse gas accounting system” was 

a non-answer. It is a disingenuous formula of words aimed to soften the hard truth that he has no 

answer.   

The Supreme Court of Canada in its decision on March 25, 2021, in the Greenhouse Gas 

Pollution Pricing Act case, relying on the scientific evidence presented to the Court, clearly and 

precisely acknowledged the borderless way emissions released in one jurisdiction will affect and 

drive climate change in all other jurisdictions. In the Carbon Pricing case, the Court was required 

to examine the scientific evidence which explains why GHG emissions released within one 

province in Canada will impact all the other provinces:  

“It is also an uncontested fact that the effects of climate change do not have a direct 

connection to the source of GHG emissions; every province’s emissions contribute to 
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climate change, the consequences of which will be borne extra-provincially across 

Canada and around the world”  

— References re Greenhouse Gas Pollution Pricing Act, para 187 (emphasis added) 

In the same way, whether they are released by cars and trucks in New York or Shanghai, 

emissions from our exported oil contribute directly to climate breakdown in B.C. and Northern 

Quebec, and they are driving the escalating heat in South Asia, and the horrific drought in the 

Horn of Africa and across the Sahel, the retreat of glaciers in the Himalayas and Central Asia, 

acidification of the world’s oceans. This catastrophic outcome, which crosses all national 

borders, is being driven by the physics of climate change. Nothing in the national emissions 

accounting rules will slow that down or protect us or the world from the consequences of the 

downstream emissions from our oil exports.  

Canada provides about 5% of global oil supply. Canada’s growing oil production, which 

significantly contributes to the ongoing rise of overall global production, is materially 

diminishing any remaining chance we have of closing the emissions gap by 2030. The terrible 

risk and burden of catastrophic and irrevocable climate breakdown is being quietly shifted to the 

world’s children, in exchange for our own immediate financial gain from our expanding oil 

production.  

6. Conclusion: what can we do? 

It was a tragic lost opportunity, with long-term consequences that are beyond measure, that the 

Government of Canada did not attempt to justify the constitutionality of the Greenhouse Gas 

Pollution Pricing Act based on the emergency power. Had it done so, and had the SCC agreed 

that the emergency power can lawfully be invoked to deal with the rapidly unfolding climate 

threat, the Federal Government would now be in a position to use a wide range of additional law-

making powers to more directly curtail the most serious CO2 emissions-intensive activities in all 

the major sectors in the Canadian economy (transportation, industry, electricity generation, 

buildings, land use and forestry), as well as in the oil and gas sector.    

Had the SCC undertaken a detailed consideration of the emergency power argument, the Court 

would have been obliged to examine the short-term character of the climate threat and make 

findings about the critical and essential need to achieve deep emissions reductions by 2030. Even 

if the emergency argument had ultimately failed, Canadians would at least have had those 

existential questions fully examined by an independent, evidence-based judicial hearing. Public 

understanding of these forbidding questions would have been much advanced.       

None of that happened. The most troubling questions remain unexamined in any honest, public 

process.    

Nevertheless, at the very least, this ruling of the SCC which has unequivocally affirmed the 

authority of the Federal Government to apply carbon pricing broadly across all provinces does 

offer scope for immediate action.  
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The Supreme Court’s decision has confirmed that the Federal Government has the legal authority 

to put an end to the untrammelled ability of provinces to continue to produce and export rising 

volumes of crude oil without regard to the increasing volumes of “upstream emissions” (during 

the production process within Canada’s borders) and the increasing “downstream emissions” 

from the oil we produce and export. The Federal Government has the power to impose a carbon 

price on every barrel of oil produced based on the amount of carbon emissions released per 

barrel during the production process.  

But the carbon price on oil producers in Canada has been set so low that it provides no 

disincentive to ongoing rapid production increases.     

At present, the carbon price that applies to these facilities under Part 2 of the Act is, as a matter 

of deliberate government policy, set at an exceptionally low level to protect the 

“competitiveness” of our oil and gas producers so that the industry will be able to continue to 

compete against low-cost foreign producers and maintain and increase their existing high 

production levels. Under the existing system, an oil sands producer whose emissions per barrel 

are equivalent to the “average” level for the industry pays the carbon price on only 20% of its 

total emissions during the production process, while the other 80% of its emissions are released 

free of charge. Some producers pay nothing at all. The result is a very low carbon price per barrel 

across the industry – a fraction of the government’s official carbon price, which at present is $50 

per tonne of CO2. The “average” producer is paying only about $10 per tonne, or about 70 cents 

per barrel.  

Appendix IV examines the Federal Government’s stated rationale for maintaining a very low 

carbon price on Canada’s oil production. The government acknowledges that the objective of the 

present policy is to increase the level of Canada’s oil production.   

The Federal Government has the full legal power and constitutional authority to end that policy. 

Based on the decision by the SCC, it is entirely within the power of the Federal Government to 

immediately and very substantially increase the existing carbon price that applies to oil and gas 

production and processing facilities across Canada. An immediate rise in the carbon price 

applicable to the oil sands industry, and successive sharp increases over the next few years, 

would curb Canada’s oil production. What is missing is not constitutional power, but political 

will and candour. 

It is also entirely within Federal power to reject approval of any additional offshore oil projects 

on the Atlantic coast. And the Federal Government possesses the constitutional power to 

immediately cancel the TMX pipeline expansion.  Those may be politically unpalatable 

decisions for the Liberal Government, but the impediment is not that they lack the constitutional 

power to act.   
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APPENDICES 

Appendix I: there is an absolute limit to the cumulative amount of future oil production 
that is compatible with a 1.5°C world 

Canada’s plan to continue expanding its oil production to 2040   

When the Federal Government on March 29, 2022, released its most recent climate policy 

statement called the 2030 Emissions Reduction Plan (ERP), the 233-page document included a 

detailed plan to continue increasing Canada’s oil production to 2030 and maintain high 

production levels for another 20 years after that. The plan envisions no significant reduction in 

Canada’s oil production levels before 2050.  

Table 6.2 at page 213 of the ERP provides data showing a 26% increase in our oil sands and 

conventional oil production this decade, rising from 4.411 million barrels per day (bpd) in 2019 

to 5.567 million by 2030. The data is taken directly from the Canada’s Energy Future 2021 

report, published by the Canada Energy Regulator (CER) on December 9, 2021. The ERP 

document adopts the production numbers shown in the CER’s “Current Policies Scenario”, but 

re-names it the “Reference Case”. 

Canada’s national energy agency, the Canada Energy Regulator (CER), every year releases an 

updated version of its Canada’s Energy Future report with detailed projections of Canada’s oil 

production to 2040 and 2050. Here are the most recent oil production projections published by 

the CER on December 9, 2021: 

Figure A: Future oil production – conventional oil and oil sands, millions of barrels per day (bpd) 

  2019 2030 2040 2050 

Current Policies Scenario 4.4 5.4 5.7 5.5 

Evolving Policies Scenario 4.4 5.0 4.6 4.0 

Source: Canada’s Energy Future 2021, Canada Energy Regulator, December 9, 2021. 

The CER 2021 report explains that its “Current Policies Scenario” assumes “energy and climate 

policies that are currently in place” around the world remain unchanged. In other words, it 

represents a continuation of the high-level dependence of the global energy system on fossil fuels 

to 2050, and projects Canada’s oil production will continue to grow to 2040. In its report 

released on December 9, 2021, the CER acknowledged, without comment, that its scenarios do 

not model the lower oil production levels that would be required to meet the climate goals agreed 

at Paris in 2015: 

The Evolving and Current Policies scenarios do not explicitly model climate goals or 

targets … the Current Policies Scenario is extremely unlikely to lead to the significant 

reductions needed to meet Canada’s Paris commitments. In the Evolving Policies 
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Scenario, significant emissions reductions will be realized, but ambitious goals such as 

net-zero by 2050 are unlikely to be met.   

— Canada’s Energy Future 2021, p. 19 

In stating that it does not “explicitly model climate goals”, the CER was admitting that it does 

not develop or examine scenarios that would identify the much lower and declining oil 

production levels in Canada over the next 20 to 30 years required to safely align our production 

with an effective global effort to stay within the 1.5°C warming threshold or within the 2°C 

warming threshold.  

Yet multiple Canadian experts and leading international scholars, energy economists and climate 

scientists, have repeatedly warned that Canada’s current plan to continue increasing its oil 

production to 2040 is incompatible with meeting those goals.   

On July 8, 2021, twenty-one energy economists and climate scientists, all deeply experienced 

and informed about Canada’s oil production projections and the emissions implications of 

continued expansion, sent a letter to the Prime Minister.1 It cited in detail the findings of the 

IEA’s May 18, 2021 “Net-Zero Emissions by 2050 Scenario”, and was copied to the Minister of 

Environment and Climate Change, and to the Minister of Natural Resources, and to the Chair 

and CEO of the Canada Energy Regulator. They wrote: “Specifically, we urge you to mandate 

that the Canadian Energy Regulator model scenarios consistent with the IEA’s Net Zero by 2050 

report”. In plain English, that meant the government should immediately direct or instruct the 

CER to develop scenarios that will identify the much lower and declining oil production levels in 

Canada over the next 20 to 30 years that would be safely aligned with an effective global effort 

to stay within the 1.5°C warming threshold. The Minister did not act. Six months passed.  

Undeterred, the CER released its new oil projections, entirely ignoring the crucial question.  

On December 14, 2021, just five days after the CER 2021 report was released, four of Canada’s 

leading experts on climate policy and oil production published an article2 containing a 

devastating indictment of the irresponsible and misleading character of the CER’s new 

projections: “Canada’s energy regulator turns a blind eye to dangerous global warming”. They 

stated that the report has “failed to inform looming policy decisions”. The authors pointed out 

that the CER’s new “Current Policies” forecast for Canadian fossil fuel production (now 

enshrined in Canada’s ERP) is roughly aligned with the IEA’s recently published “Stated 

Policies Scenario” which, as the authors explain, “anticipates 2.6°C of warming, far beyond the 

Paris target”. 

 

1 Letter July 8, 2021, sent by twenty-one energy economists and climate scientists to the Prime Minister, the Minister of 

Environment, Minister of Natural Resources, and to the Canada Energy Regulator: https://www.linkedin.com/pulse/canadas-energy-
regulator-should-develop-net-zero-letter-mark-winfield 

2 “Canada’s energy regulator turns a blind eye to dangerous global warming”, Kathryn Harrison, Mark Jaccard, Nicholas Rivers, and 

Angela Carter, December.14, 2021: https://www.nationalobserver.com/2021/12/14/opinion/canadas-energy-regulator-turns-blind-
eye-dangerous-global-warming 

https://www.linkedin.com/pulse/canadas-energy-regulator-should-develop-net-zero-letter-mark-winfield
https://www.linkedin.com/pulse/canadas-energy-regulator-should-develop-net-zero-letter-mark-winfield
https://www.nationalobserver.com/2021/12/14/opinion/canadas-energy-regulator-turns-blind-eye-dangerous-global-warming
https://www.nationalobserver.com/2021/12/14/opinion/canadas-energy-regulator-turns-blind-eye-dangerous-global-warming
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For seven years in succession, the CER (formerly known as the National Energy Board, or 

“NEB”) has turned a blind eye to this fundamental question, which remains unanswered.  No 

environmental assessment or public inquiry process of any kind in Canada has ever answered the 

question, which is whether the planned growth of Canada’s oil production to 2030 and 2040 is 

compatible with keeping increased warming to 1.5°C.  

On December 16, 2021, the Minister of Natural Resources belatedly instructed3 the CER to 

conduct an internal study to determine what future level of oil production in Canada would be 

safely aligned with a global effort to limit warming to 1.5°C. The results will likely not be 

available until early 2023. 

This crucial study should not be left to the CER. The Minister has assigned this task to an 

anonymous group of Federal Government employees and others, selected and contracted by the 

government to provide information and expert evidence behind closed doors. Under this 

arrangement, there will be no public hearings, no media access, no cross-examination of experts 

providing evidence, and no public record of the information considered by CER staff members. 

The CER will quietly decide in secrecy what evidence it will look at, and what lines of inquiry it 

will ignore. The issue at stake, the future path of Canada’s oil production to 2030, 2040, and 

2050, is too deeply enmeshed in the conflicted economic and political interests of government 

and the oil industry to be entrusted to a secretive process out of the public view.  

A proper examination of this crucial question must be conducted by an independent public 

inquiry process. 

The International Energy Agency’s (IEA) Net-Zero by 2050 Scenario   

The International Energy Agency’s Net-Zero Scenario, published May 18, 2021, is the leading 

international study that has examined the magnitude of the reductions in oil production that will 

be required on a global scale to avoid a catastrophic climate outcome. The most important 

contribution of the IEA study was its candid warning about the immediacy of the need to halt any 

further expansions of oil production, and its detailed conclusions about the rapid pace and 

severity of the deep cuts in oil use needed by 2030 and by 2040 to give the world even a 50-50 

chance to keep the heating of the earth to within the 1.5°C threshold. Most significantly, it 

determined that within this decade a 25% reduction in global oil production would be required, 

down to 72 million bpd by 2030, and that a 50% cut to 44 million bpd must be achieved by 2040.  

The IEA’s Net-Zero Emissions by 2050 Scenario (“NZE”) study concluded that global 

production must decline to 24 million bpd by 2050 (a 75% reduction) to align with 1.5°C. 

Furthermore, to meet that goal, 70% of the remaining 24 million bpd of oil production by 2050 

will have to be used in applications where the fuel is not combusted and so does not result in any 

direct CO2 emissions (i.e., used to produce chemical feedstocks, lubricants, and asphalt). By 

 

3 Letter sent December 16, 2021 by the Minister of Natural Resources to the CER requesting that it “undertake scenario analysis” 
relating to Canada’s future oil production: https://www.cer-rec.gc.ca/en/about/news-room/whats-new/2021/canadas-energy-future-
report-minister-letter-to-cer-16-december-2021.pdf 

https://www.cer-rec.gc.ca/en/about/news-room/whats-new/2021/canadas-energy-future-report-minister-letter-to-cer-16-december-2021.pdf
https://www.cer-rec.gc.ca/en/about/news-room/whats-new/2021/canadas-energy-future-report-minister-letter-to-cer-16-december-2021.pdf
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2050, oil must have very limited use as a transportation fuel except for aviation. Canada’s 

current plan is to continue increasing our oil production to 2030 and 2040. 

The complete divide between the present intentions of our governments and what human beings 

need to do within the next eight years is depicted in Figure B. It shows the path of oil demand 

under each of the IEA’s three Scenarios: 

Figure B: Projected Oil Demand to 2050 

 

Source: World Energy Outlook 2021, October 12, 2021, Figure 5.3, page 214. 

The top blue line of the above graph (“STEPS”, which refers to the IEA’s Stated Policies 

Scenario) depicts the IEA’s most recent projection indicating the rising pathway of global oil 

production between now and 2030, based on the current plans of Canada and the world’s other 

oil producing countries. The sharply declining green line (“NZE”) shows the magnitude of the 

cuts in overall world oil production needed by 2030 to give us a 50-50 chance of being able to 

limit global heating to less than 1.5°C.  

Another clear warning was given on October 20, 2021, when the UN Environmental Programme 

and the Stockholm Environmental Institute released their Production Gap Report 2021, which 

confirms the tragic disconnect between existing plans by the world’s major fossil fuel producing 

countries (including Canada) to continue expanding production levels and the desperate need to 

start reductions. 

The Production Gap Report concluded that “the world’s governments plan to produce more than 

twice the amount of fossil fuels in 2030 than would be consistent with limiting warming to 

1.5°C”. In the specific case of oil production, it states: 

Nations are, in aggregate, planning on producing around 40 million barrels per day 

(Mb/d) more oil than would be consistent with the median 1.5°C pathway in 2030 (with a 
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range of 26-56 Mb/d). This excess is roughly equivalent to half of current global oil 

production.  

— Production Gap Report, October 20, 2021, p. 15C 

In the case of oil production, the center graph in Figure C below shows that based on oil 

producing countries’ current plans, between now and 2030 the gap will widen between the deep 

production decline required to be consistent with the 1.5°C pathway (the bottom diagonal line) 

and the current expansionary pathway (the top red line). 

Figure C: projected coal, oil, and gas production to 2030 and 2040 

 

Source: Production Gap Report, October 20, 2021, Figure 2.2 at page 16. 

Canada’s planned oil production increase far exceeds the 1.5°C warming limit   

A study published April 16, 2021, calculated the total cumulative amount of future emissions 

that will be released into the atmosphere based on Canada’s planned future oil production to 

2050, using the Reference Case oil production data published on November 24, 2020 by the 

Canada Energy Regulator in its annual Canada‘s Energy Future 2020 report: see Angela Carter 

and T. Dordi, Cascade Institute, University of Waterloo, “Correcting Canada’s “one eye shut” 

climate policy: meeting Canada’s climate commitments requires ending support for, and 

beginning the gradual phase out of, oil and gas production.” The authors found that Canada’s 

presently projected oil production to 2050 (if we allow it to occur) will add a cumulative 26.1 

billion tonnes of CO2 (GtCO2) to the atmosphere over the next 30 years.  

The Cascade Institute study is based on the CER’s projections published November 24, 2020, 

showing Canada’s annual oil production through to 2050. The Cascade Institute study also found 

that Canada’s natural gas production will add another 10.1 GtCO2 of cumulative emissions over 

the next 30 years. The combined  36.2 GtCO2 represents 16% of the world’s total remaining (and 
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rapidly shrinking) carbon budget to stay within the 1.5°C warming limit: 

https://cascadeinstitute.org/wp-content/uploads/2021/04/Carter-Dordi-Canadas-one-eye-shut-

climate-policy-1.1-April-16.pdf.  

A further study published in the journal Nature on September 8, 2021, examined the sharp 

decline of production for Canada’s oil sands and other large producers (U.S., Middle East, 

Russia, etc.) that would be needed to keep the temperature increase below 1.5°C. It concluded 

that 84% of the 49 billion barrels of Canadian oil sands proven reserves would have to be left in 

the ground (“unextractable”) to allow a 50% probability of limiting warming to 1.5°C. Only 8 

billion of Canada’s proven reserves remain marketable in that scenario. That is only about eight 

more years of oil sands production in Canada at current levels of output (3.1 million barrels per 

day in 2019):  Welby, D., Price, J., Pye S., and Paul Ekins “Unextractable fossil fuel in a 

world.” Nature 597, 230-234 (2021): https://doi.org/10.1038/s4158-021-03821-8. 

A very recent study published on May 17, 2022, concludes that 40% of the world’s existing 

fossil fuel production sites will need to be shut down prematurely if global heating is to be 

limited to 1.5°C. The new study calculates that Canada’s already developed oil reserves (which 

are the 6th largest among the world’s major oil producers) represent an estimated 21.2 billion 

tonnes (Gt) of cumulative future emissions of CO2, assuming they are all extracted and burned 

(the Cascade Institute’s slightly higher estimate of 26.2 GtCO2 is based on the CER’s projections 

of Canada’s future oil production to 2050, whereas this study is based on an estimate of 

Canada’s already developed reserves). The committed emissions from the developed oil reserves 

of all the major producers worldwide total 323 Gt CO2: Existing fossil fuels extraction would 

warm the world beyond 1.5°C, Kelly Trout et al, Environmental Research Letters, Volume 17, 

Number 6, May 17, 2022: https://iopscience.iop.org/article/10.1088/1748-9326/ac62.8. That 

amount of 323 Gt CO2 (billion tonnes), just from burning the developed oil reserves of the 

world’s major oil producers (including Canada), exceeds the total remaining carbon budget to 

limit warming to 1.5°C.     

 Appendix II: the IPCC Special Report on Global Warming to 1.5°C 

The crucial finding in the IPCC Special Report on Global Warming to 1.5°C released on October 

7, 2018, was that to give us a realistic chance to achieve the goal of net-zero by 2050, the annual 

level of global emissions must be reduced 50% below the 2018 level by 2030. The Summary for 

Policy Makers, a document summarizing the main conclusions laid out in the full report and 

explicitly approved by governments (including by Canada’s current Liberal government), 

includes this helpful graph, which depicts the massive emissions cuts required to avoid a 

catastrophic outcome, reproduced here as Figure D. 

The total annual level of global emissions is given on the vertical axis of the graph, measured in 

billions of tonnes of carbon dioxide per year (GtCO2). The global total shown for 2020 is a little 

over 40 GtCO2. Carbon dioxide (CO2) emissions are represented on the main graph on the left. 

Total greenhouse gas emissions in 2019 were 51.5 GtCO2eq. CO2 accounts for most human 

caused GHG emissions, more than 80% of that total.  The other approximate 20% of human 

caused emissions comprise methane and other GHGs, shown on the right. 

https://cascadeinstitute.org/wp-content/uploads/2021/04/Carter-Dordi-Canadas-one-eye-shut-climate-policy-1.1-April-16.pdf
https://cascadeinstitute.org/wp-content/uploads/2021/04/Carter-Dordi-Canadas-one-eye-shut-climate-policy-1.1-April-16.pdf
https://doi.org/10.1038/s4158-021-03821-8
https://iopscience.iop.org/article/10.1088/1748-9326/ac62.8
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Four mitigation pathways are highlighted, which are identified as P.1, P.2, P.3. and P.4. Each 

offers a different combination of energy policy, technologies, and land use strategies to achieve 

the hoped-for “net-zero” outcome by 2050. Importantly, each of the depicted pathways relies on 

deploying Carbon Dioxide Removal methods (CDR) to a different degree.  

 

Figure D: Global emissions pathways 

 

Source: IPCC Special Report on Global Warming of 1.5°C, figure SPM.3a. 

P.1 is described in the report as a mitigation plan aimed to reach “net-zero” by 2050 with 

minimal reliance on CDR technology. The Summary Report says this about the P.1 pathway: 

“Afforestation is the only CDR considered; neither fossil fuels with CCS nor BECCS are used” 

(emphasis added). “Afforestation” refers to large-scale projects that plant new forests and expand 

existing forest cover, and includes other changes to land use, restoration of wetlands, and 

changes in agriculture that would enhance the natural capacity of the earth’s surface to absorb 

carbon from the atmosphere. P.1 does not depend on future large-scale deployment of other 

envisioned future CDR technologies, such as BECCS or other direct air removal schemes. Under 

P.1, CO2 emissions decline to 20 GtCO2 by 2030. 

If we fail to meet the 2030 target, or choose not to, our last resort will be to attempt later to use 

CDR technologies on a very large scale to remove the accumulated “residual emissions” from 

the atmosphere.    
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Appendix III: the significance of the atmospheric carbon concentration  

The atmospheric carbon concentration level is the metric that explains why the timeline to arrest 

the further expansion of oil production – and to achieve deep cuts in our consumption of oil, 

coal, and natural gas – is brief and unforgiving.  It records the rising concentration of CO2 and 

other GHGs in the upper atmosphere that are driving the heating of the earth’s atmosphere, 

measured in parts per million (ppm). 

An unusual characteristic of CO2, unlike methane for example, is that once the gas is released 

into the upper atmosphere it does not break down. It has an effective atmospheric residence time 

of centuries to millennia (IPCC 2018 Chapter 1 at 1-23). It is only removed from the atmosphere 

when it is absorbed by the earth’s surface – by dissolving into the upper ocean (and slowly into 

the deep ocean) or by biological uptake into forests and plants.  The problem is that we keep 

releasing more CO2 into the atmosphere every year, at a rate that far exceeds the process of 

natural removal. Once we stop massive fossil fuel burning, the large incremental increases in the 

atmospheric carbon concentration will stop.  After emissions cease, atmospheric CO2 will begin 

to decline, albeit very slowly – only over decades and centuries. From the perspective of the time 

frame that concerns us and our children, slowing the rise in the concentration level to 2030 and 

2035 is the most immediate and consequential deadline we face.  

Recent measurements of the atmospheric carbon concentration level warn us of the unforgiving 

timeline we face. Each year the atmospheric CO2 concentration follows a cycle. April and May 

are the high points of the year, September the low. But the annual averages are moving up every 

year. Eight years ago, in 2013, the annual average was 395.3 ppm CO2. The annual average for 

2021 was 415.7 ppm CO2: World Meteorological Organization (WMO), Greenhouse Gas 

Bulletin, published October 26, 2022. The monthly average in May 2022 reached 420.99 ppm.   

Figure E represents the long-term record for the atmospheric carbon concentration over the past 

800,000 years. It places our predicament in context: 

Figure E: Atmospheric carbon concentration level (proxy measurements) 

 

Source: US National Aeronautics and Space Administration (NOAA) 
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During the past 12,000 years from the end of the last Ice Age until the advent of the industrial 

age, the atmospheric carbon concentration was stable at about 280 ppm. By 1958, it was 315 

ppm. Since then, within a lifetime, it has risen 100 ppm to 415.7 ppm CO2 in 2021. 

The rate of annual increase has been accelerating, reflecting the persistent annual growth in the 

volume of global emissions from burning coal, oil, and natural gas. In the 1960s, the rate of 

growth of the atmospheric carbon concentration level was about 0.6 ppm per year. Just a decade 

ago in 2008 and 2009 the annual increases ranged between 1.59 ppm and 2.02 ppm. It is now 

rising at an average of 2.5 ppm every year. To stay within the 1.5°C warming threshold, the 

atmospheric carbon concentration level must be kept below 430 ppm. At the present rate of 

increase, which is now about 2.5 ppm every year, the atmospheric carbon concentration level 

will exceed 430 ppm CO2 by 2028.  

IPCC Special Report on Global Warming to 1.5°C, in its Summary for Policy Makers (which 

was included in the evidentiary record presented to the SCC), includes a calculation of the 

remaining “carbon budget”, which calculates the volume of additional CO2 that can still be 

released into the atmosphere while keeping warming within the 1.5°C warming threshold. The 

carbon budget therefore represents a different way of quantifying the crucial rising atmospheric 

carbon concentration and provides a measurement of how much “room” we have left for further 

emissions before we reach that threshold. The remaining carbon budget given in the 2018 IPCC 

report for a 66% probability of limiting warming to 1.5°C was 420 GtCO2 (IPCC 2018 Summary 

for Policy Makers, C.1.3 at page 12. 

The IPCC report concluded that the carbon budget is being “depleted” by current emissions of 

about 42 GtCO2 per year. The estimate of the remaining carbon budget figure, published in 2018, 

has now been reduced to a much lower number, in 2021 down to about 220 GtCO2. Given the 

current level of global emissions, that number will be fully depleted by 2030. 

We are in a race to reduce the magnitude of the annual increases in the atmospheric carbon 

concentration. If we do not act now, it will continue to rise about 2.5 ppm every year for another 

nine years, and on into the next decade. 

Appendix IV: Urgenda Foundation v. State of the Netherlands: the analysis of the 
scientific evidence by the Dutch Court 

The world’s pathbreaking legal case on climate change was the decision by the Supreme Court 

of the Netherlands in Urgenda Foundation v. State of the Netherlands released on January 13, 

2020. The earlier decision by the Hague Court of Appeal in that case was decided on October 8, 

2018. The trial decision in Urgenda was much earlier, decided on June 24, 2015. The original 

claim against the Government of the Netherlands was launched far back in 2013.  

The judgments at all three court levels in the Urgenda case address the crucial details of the 

scientific evidence that explain the unforgiving shortness of the time remaining to halt the rise in 

the atmospheric carbon concentration level. In this note, I refer to portions of the reasons for 

judgment in the Hague Court of Appeal in 2018 where the court’s treatment of this subject is 

very clearly and succinctly stated.  
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The discussion of the scientific evidence and the court’s key findings about atmospheric 

warming and its causes are found in the initial 15 pages of the decision, principally at paragraphs 

3.2 to 45. Beginning at paragraphs 3.2 to 3.9, the judgment describes the main evidence about 

the relationship between emissions and warming: 

The combustion produces CO2 (carbon dioxide), some of which is released into the 

atmosphere – and stays there for hundreds of years or longer – and some of it is 

absorbed by the oceanic and forest ecosystems. Incidentally, this absorption capacity is 

declining due to deforestation and rising sea water temperature.  

CO2 is the main greenhouse gas … traps the heat emitted by the earth into the 

atmosphere, which in turn exacerbates global warming. It is important to note that the 

climate system shows a delayed response to the emission of greenhouse gases, meaning 

the full warming effect of the greenhouse gases that are emitted today will only become 

apparent in 30 to 40 years from now.  

There are other greenhouse gases besides CO2, such as methane, nitrous oxide … 

The Court directs attention to the atmospheric concentration of greenhouse gases: 

The concentration of greenhouse gases in the atmosphere is indicated with the 

unit/abbreviation ‘ppm’ (parts per million). The abbreviation ‘ppm CO2-eq’ (parts per 

million CO2 equivalent) is used to indicate the concentration of all greenhouse gases 

combined …converted into CO2 in terms of warming effect … 

The current level of warming is at about 1.1°C warmer relative to the beginning of the 

Industrial Revolution. The current concentration of greenhouse gases amounts to 

approximately 401 ppm.4 Human-induced CO2 emissions continue on a global level and 

over the past decades, the global CO2 emissions have increased by 2% annually, which 

is why global warming continues unabated.  

There has been a general consensus in the scientific community and the world community 

for some time that global temperature should not exceed 2°C. 

The Court then highlights the important correlation between 2°C warming and a concentration 

level of 450 ppm:  

If the concentration of greenhouse gases has not exceeded 450 ppm in the year 2100, 

there is a reasonable chance that this 2°C target will be achieved. However, the insight 

has been developed over the past few years that a safe temperature rise should not 

exceed 1.5°C, which comes with a lower ppm level, namely 430 ppm. With these starting 

 

4 When this case had its first court hearing at trial in 2015, the carbon concentration level (annual average) for the first time 
exceeded 400 ppm CO2. By the time the appeal process through the Hague Court of Appeal and the Supreme Court of the 
Netherlands was completed in 2020, the annual average had risen to 412.5 ppm CO2  
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points in mind, there is limited room (“budget”) for greenhouse gas emissions, and 

particularly for CO2 emissions. 

The court’s grasp of the point that there is “limited room” for any more greenhouse gas 

emissions, and the way it sets out a quantitative framework for determining how much “room” 

remains, is in my view the crucial step in their analysis. They were able to conceptualize in 

quantitative terms the exigency of the problem. The carbon concentration level became the 

framework or scaffolding for their analysis.  

The court, at paragraph 12 of its decision, reviews several major sources of the scientific 

evidence it relied on. With respect to the IPCC Fifth Assessment Report published in 2014 (also 

called the AR5 assessment), the Court states: 

According to this report, there is a ‘likely’ (>66%) chance that the rise of the global 

temperature can be kept below 2°C when the concentration of greenhouse gases in the 

atmosphere in 2100 stabilizes at about 450 ppm. … However, it should be noted that in 

87% of the scenarios included in the AR5 assessment assumptions have been included 

with respect to negative emissions, that is to say the extraction of CO2 from the 

atmosphere… Stabilization at about 500 ppm in 2100 gives more than a 50% chance 

(‘more likely than not’) to achieve a 2°C target. Only a limited number of studies has 

looked at scenarios that lead to a limitation of global warming to 1.5°C. Such scenarios 

assume concentrations of less than 430 ppm in 2100.  

The central point established by the evidence was that provided the atmospheric carbon 

concentration level does not exceed 450 ppm, there is a 66% chance that the rise in global 

temperature can be kept below 2°C. To understand the danger and urgency of the present 

situation, an important finding in that report is that if the world’s leading industrial economies 

continue to follow the current path of global emissions, the atmospheric concentration will have 

reached the 450 CO2eq level by 2030. 

Appendix V: “capping” oil production emissions in Canada will not address our 
predicament: the massive significance of our “downstream emissions” 

This Appendix examines recent claims by the Federal Government that promised reductions in 

emissions during the oil production process will allow us to meet our climate commitments, 

while we continue to increase Canada’s oil production levels to 2030 and 2040.  

The total amount of emissions released during the oil production process within Canada’s 

borders in 2019 was 118 Mt (83 Mt in the oil sands industry and 35 Mt in conventional oil 

production). Those are just the “upstream emissions”. By far the largest share of the emissions 

released by oil produced in Canada occurs after we export our oil, when it is burned as fuel in 

cars and trucks (“downstream emissions”) and released into the atmosphere as tailpipe 

emissions.       

Carbon intensity is a metric commonly used to measure the amount of GHGs emitted through a 

portion of the oil supply chain (i.e., it is used to measure emissions that occur during the 

extraction process alone, or covering both extraction and refining, etc.). It is also used to 
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calculate a total life-cycle emissions analysis of the fuel, including extraction emissions, refining, 

shipping (pipelines, rail, marine), and the emissions from the fuel’s combustion in vehicle 

engines (the full life cycle is called a “well-to-wheels” analysis). It is measured in kilograms of 

carbon dioxide per barrel of crude oil (kg CO2).  

Measuring total life-cycle emissions 

It is true that oil sands emissions intensity during the oil sands extraction process in Canada has 

declined since 1990, down from 116 kg CO2 per barrel in 1990 to 80 kg CO2 per barrel in 2019 

(those are averages for all oil sands producers): see National Inventory Report, April 15, 2021, at 

pp. 55-56).  

Extraction emissions, however, are less than 15% of the total well-to-wheels emissions released 

by each barrel of oil from Canada’s oil sands and ultimately burned as fuel. Comprehensive 

studies have examined the emissions intensity of oil from many different world oil producers. 

See, for example, The oilsands in a carbon-constrained Canada, Pembina Institute, Benjamin 

Israel et al., February 2020. The Pembina report shows that “well-to-wheels” emissions for all 

types of oil range from a low of about 450 kg CO2 per barrel up to a high end of about 650 kg 

CO2 per barrel. Canadian oil sands production is at the higher end of that range, above 550 kg 

CO2. Given that oil sands extraction emissions average 80 kg CO2 per barrel, they account for 

less than 15% of the total life-cycle emissions released by each barrel of oil Canada produces.  

The same point was demonstrated seven years ago, when the U.S. government completed its 

Final Supplemental Environmental Impact Statement (SEIS) on the proposed Keystone XL 

pipeline, designed to carry 830,000 bpd of oil sands crude to the U.S. market.  Chapter 4 of the 

U.S. study in 2012 examined the carbon intensity of Canada’s oil sands production compared to 

four global sources, including a “U.S. Average” (emissions per barrel data is found in Table 

4.14-3 at page 4.14-29 of that report). In the U.S. study, extraction emissions intensity for 

Canada’s oil sands was found to be 74 -105 kg CO2 per barrel and overall well-to-wheels 

emissions were 533 – 568 CO2 per barrel.  

While oil sands extraction emissions are now in the lower range of 67 – 80 kg CO2 per barrel, the 

basic point is that the emissions from the production process (the upstream emissions) in Alberta 

are only about 15% or less of the total emissions from each barrel of oil we produce. 

The upstream emissions: technological innovation and the past record of improvements in 
upstream emissions per barrel  

The record of the past 30 years shows that the “gains” in the reduction of the amount of CO2 per 

barrel during the oil sands production process (for example a reduction of 22% per barrel over 

the 1990 – 2005 period) has never resulted in any absolute reduction in the total amount of the 

upstream emissions released in Canada by the expanding industry. 

Between 1990 and 2005, production quadrupled from 400,000 barrels per day (bpd) to 1.7 

million bps. Despite the documented reduction in carbon intensity per barrel over that period, 

total oil sands emissions more than doubled between 1990 and 2005, from 15 million tonnes 

(Mt) to 37 Mt. Again, between 2005 and 2018 oil sands carbon intensity per barrel continued to 
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decline, down from 97 kg CO2eq per barrel in 2005 to 78 kg CO2eq per barrel by 2018: National 

Inventory Report, January 2, 2020, at page 54 and Figure 2-25, p. 55. Due to the continuing 

growth of production, the absolute volume of emissions released during the production process 

in the oil sands industry by 2019 had more than doubled, from 37 Mt to 83 Mt.  Improvements in 

carbon intensity have not halted the growth of total oil sands emissions. 

If we include the additional emissions released annually in Canada from our conventional oil 

production, total upstream emissions from the oil industry in 2019 reached 118 Mt.    

The rising level of downstream emissions   

Promised future technological innovation and improved efficiency in Canada’s oil sands industry 

may well further reduce emissions per barrel at the extraction stage in Alberta. 

But no amount of further technological improvements in the oil sands industry (not even large-

scale adoption of CCUS at oil sands production sites) will significantly lower the total life-cycle 

emissions from oil sourced from Canada’s oil sands. The largest share of the total emissions 

from every barrel we produce occurs after we export our oil, when it is combusted as fuel in 

vehicle engines in the U.S and in other foreign markets. Those are the “downstream emissions” 

or what Canadian government bureaucrats refer to as “scope 3 emissions”).      

Over 85% of the total life-cycle emissions released by the oil we produce occurs after the 

extraction process is completed. Canada’s national emissions accounting (i.e., the emissions data 

reported annually by the government to Canadians) does not count that 85%.  

The government does not publicly disclose official data about the amount of the downstream 

emissions released every year by our exported oil. But energy economists can readily calculate 

that number based on available data about the extraction emissions (within Canada) and the total 

life-cycle emissions (which include the emissions from shipping, refining, and combustion of the 

exported fuel in vehicles). In the case of oil from the oil sands, the downstream emissions are 

about 6-times greater than the production process emissions.   

Recently, in response to a petition sent by the environmental law organisation Ecojustice 

Canada, Environment Canada disclosed data showing the annual level of emissions from the 

combustion of our exported oil over the period 2016–2019: 

Figure F: Downstream emissions from oil production 

2016 577 Mt  

2017 601.5 Mt  

2018 682.4 Mt  

2019 706.9 Mt  
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The source for this data is Ecojustice: To avoid climate catastrophe, Canada must account for its 

hidden emissions, Fraser Thompson, https://ecojustice.ca/to-avoid-climate-catastrophe-canada-

must-account-for-its-hidden-emissions/; also 

https://www.nationalobserver.com/2021/07/27/opinion/canada-hidden-fossil-fuel-emissions-

avoid-climate-catastrophe. Ecojustice posted that data on June 30, 2021. 

This information reveals that, driven by Canada’s increasing oil production between 2016 and 

2019, the annual level of our downstream emissions increased 129.9 Mt CO2eq during those 

three years.  

The downstream emissions from our oil are almost equivalent to the combined volume of 

emissions released by all emitting activities of all kinds within Canada’s borders that year i.e., all 

our domestic transportation (including all heavy trucks and passenger vehicles, trains, marine, 

and aviation), all heavy industry, heating buildings, agriculture, and land use and forests, as well 

as emissions from all our oil and gas production activities. In 2019, Canada’s total domestic 

emissions reached 738 MT. The “downstream emissions” from our oil amount to ‘another 

Canada’, a kind of transnational emitting twin for which we take no responsibility.    

If Canada’s oil production expands by another 26% by 2030 above the 2019 level, as currently 

projected in the government’s 2030 Emissions Reduction Plan (ERP) published on March 29, 

2022, the annual amount of Canada’s “exported emissions” from our oil production will rise 

proportionately, from 706 Mt in 2019 to about 850 Mt in 2030. 

These downstream emissions do not get counted in our national emissions, and we do not include 

them in setting Canada’s emissions reduction targets. Yet the scientific evidence is clear that 

cumulative global emissions are driving the warming of the atmosphere, and that includes the 

downstream emissions. Reliance on CCUS and other technologies to reduce domestic emissions 

from oil production activities within Canada by 2030 will not do anything to curb or reduce the 

massive global footprint of our downstream emissions – which will continue to grow as our oil 

production rises over the next eight years.   

Recent promises by the oil sands industry 

Very recently, on October 14, 2022, a consortium of the largest nine oil sands producers (who 

call themselves the “Pathway Alliance” and account for 90% of Canada’s oil sands production) 

announced that a total of $24.1 billion will be spent between now and 2030 on emissions 

reduction projects in the oil sands. Of that amount, the largest share of $16.5 billion will be 

allocated to the construction of carbon capture and storage (CCS) at production sites (of which 

almost half, namely $7.1 billion, will in fact be funded by taxpayers through subsidies paid by 

the Federal Government). The companies state they will spend another $7.6 billion on the 

development of other technologies.    

A year ago, in 2021, the “Pathways Alliance” producers promised that they will reduce their 

aggregate upstream emissions by 22 Mt annually by 2030 (total oil sands production process 

emissions reached 83 Mt in 2019). That 22 Mt number has not been substantiated by any detailed 

studies and only a portion of that promised cut relies on CCUS. Nor has the Federal Government 

for its part released any analysis or data showing the magnitude of the emissions reductions that 

https://ecojustice.ca/to-avoid-climate-catastrophe-canada-must-account-for-its-hidden-emissions/
https://ecojustice.ca/to-avoid-climate-catastrophe-canada-must-account-for-its-hidden-emissions/
https://www.nationalobserver.com/2021/07/27/opinion/canada-hidden-fossil-fuel-emissions-avoid-climate-catastrophe
https://www.nationalobserver.com/2021/07/27/opinion/canada-hidden-fossil-fuel-emissions-avoid-climate-catastrophe
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CCUS technology might achieve by 2030 in the oil and gas sector (the ERP document published 

March 29, 2022, offers no details). 

Recent analysis by the Pembina Institute concluded that CCUS could possibly achieve annual 

emissions reductions of 7 Mt – 15 Mt  in the oil sands sub-sector by 2030: “Getting on Track: a 

primer on challenges to reducing carbon emissions in Canada’s oil sands: 

https://www.pembina.org/reports/getting-on-track.pdf ; and “Decarbonizing Canada’s oil and gas 

supply”, March 21, 2022: https://www.pembina.org/reports/decarbonizing-canadas-oil-and-gas-

supply.pdf. 

However, capturing as much as 15 Mt annually by 2030 (which would represent about 18% of 

the emissions from the oil sands production process in Alberta) would have no appreciable 

impact on the overall magnitude of the emissions released into the atmosphere by our oil 

production 

At best, by 2030 very rapid adoption of CCUS on that scale would cut the overall emissions 

(total life-cycle emissions per barrel) of our exported oil by 2 – 3%. But if Canada’s oil 

production continues to expand to 2030, as the government’s ERP affirms and the industry 

currently plans to do, there will be no reduction at all. On the contrary, the annual total if we 

count the downstream emissions will substantially increase.     

If we continue to increase oil production, “capping” emissions released during the oil production 

process in Canada will do nothing to divert us from a catastrophic pathway.   

Appendix VI: Canada’s Output-Based Pricing system imposes a very low Carbon price on 
oil production   

The Federal Government’s approach to imposing a carbon price on GHG emissions released at 

major industrial sites across Canada, including at oil sands production sites, is detailed in the 

Output-Based Pricing System Regulations, published in 2019. The 147-page document sets out 

the key features of this pricing scheme and explains the government’s rationale for adopting it: 

see  https://laws-lois.justice.gc.ca/PDF/SOR-2019-266.pdf 

The rationale for the low carbon price on Canada’s oil production  

An explanatory note that accompanies the Regulations (starting at page 101) provides the 

government’s explanation for why the carbon pricing system that applies to Canada’s most 

emissions-intensive industries is designed the way it is. It begins with a very brief statement that 

describes, in a simplistic way, why rising emissions are a problem:   

Greenhouse gas (GHG) emissions are contributing to a global warming trend that is 

associated with climate change, which will lead to changes in average climate conditions 

and extreme weather events. It is widely recognized that economy-wide carbon pollution 

pricing is the most efficient way to reduce GHG emissions. 

The explanatory note continues: 

https://www.pembina.org/reports/getting-on-track.pdf
https://www.pembina.org/reports/decarbonizing-canadas-oil-and-gas-supply.pdf
https://www.pembina.org/reports/decarbonizing-canadas-oil-and-gas-supply.pdf
https://laws-lois.justice.gc.ca/PDF/SOR-2019-266.pdf
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However, not all jurisdictions around the world are putting an equivalent price on 

carbon pollution. This creates a risk for industrial facilities that are emissions-intensive 

and that compete in international markets. If these Canadian facilities face costs on their 

GHG emissions that their international competitors do not, they may lose market share to 

facilities in other jurisdictions with lower carbon-related costs. 

This can result in a phenomenon known as carbon leakage, in which production is simply 

displaced to another location, with domestic emissions “leaking” out of Canada to other 

jurisdictions. Without appropriate measures for industrial facilities, it is also likely that 

competitiveness impacts and carbon leakage leading to production losses could lead to 

corresponding impacts on the welfare of Canadian households. 

— Output-Based Pricing System Regulations (emphasis added) 

The government’s explanatory note adds that if oil producers in Canada lose their 

“competitiveness” due to their increased costs of production per barrel (because of the additional 

carbon price costs imposed on producers in Canada), oil producers in other countries may 

increase their production to displace our “market share”. As a result, “global GHG emissions 

may not decrease, undermining the purpose of the carbon pollution pricing policy.” Following 

that logic, the government’s answer is to set the carbon price that applies to oil producers at a 

very low level, so that the Canadian oil industry does not lose any market share.  

The output-based pricing system 

The Greenhouse Gas Pollution Pricing Act, which the Supreme Court of Canada on March 25, 

2021, upheld as fully within the constitutional authority of the Federal Government, comprises 

two different schemes that empower the government to impose a carbon price on Canadians, 

including on large-scale industrial emitters. In this discussion, my focus is on how the Act 

applies to the oil and gas sector.  

The main part of the Act in Part 1 establishes the “fuel charge” against producers, distributors, 

and importers of various greenhouse gas (“GHG”) producing fuels and on virtually all other 

kinds of activity that release GHGs (i.e., on heating in commercial buildings and households). 

The fuel charge applies to a wide range of fuel products distributed to businesses and consumers, 

including retail gasoline sales. The fuel charge under Part 1 was increased to $50 per tonne in 

2022. It has been rising since 2018 by increments of $10 per year and will in 2023 and after 

increase by $15 annually and rise to $170 per tonne by 2030.  

Part 2 of the Act allows the executive (the cabinet) to designate a facility (for example, an oil 

sands extraction operation or a natural gas producer) as a “covered facility”, thus exempting it 

from paying the fuel charge. Similarly, the Act allows the government to exempt a long list of 

other kinds of industrial activities (fertilizer producers, iron and steel production, chemicals, 

cement, etc.) from the “fuel charge” provisions. To qualify for that exemption, those industries 

must demonstrate that (i) their operations are “emissions-intensive”; (ii) that they are dependent 

on exporting their products to foreign markets (or are exposed to competition from low-cost 

foreign imports); and (iii) that if they are obliged to pay the full amount of the “fuel charge” 
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prescribed under Part 1, they will become less “competitive” and are at risk of “losing market 

share”.   

Therefore, Part 2 creates an alternate carbon pricing scheme for these “trade-exposed” industries. 

It dramatically lowers the carbon price that would otherwise be applicable to their operations 

under Part 1.  This alternate carbon price scheme is called the “output-based pricing system” 

(“OBPS”). Under the OBPS scheme, an oil producer is assigned an “annual facility emissions 

limit”. It pays no carbon price at all on the portion of its emissions that fall within its allowed 

emissions limit. Subject to the specific features of an individual facility that make its emissions 

higher or lower than the industry average, this scheme exempts about 80% of the facility’s entire 

emissions from any need to pay a carbon price.  Here is how it works: 

First, the government calculates the average emissions intensity for all the production facilities 

involved in that specific industry. In the case of heavy oil producers, emissions intensity is 

measured in kilograms of carbon dioxide per barrel of crude oil (kg CO2). For heavy oil 

production, the average was determined to be about 68 kg CO2 per barrel. The actual level varies 

significantly between producers. For one company, it might be higher at around 90 kg CO2 per 

barrel (or above that) or lower in the area of 50 kg CO2 per barrel.  

The government then establishes a “performance standard” or numerical “output-based 

standard” for that industry. For the heavy oil industry, it is set at 80% of the industry average, 

that is it is set at a level 20% below the average emissions intensity for that industry (the 

performance standard for most other industries in Canada is also set at 80% of the average for 

the industry).  

Under Part 2 of the Greenhouse Gas Pollution Pricing Act and the current regulations, the 

“output-based standard” for heavy oil/bitumen is currently set at 54.4 kg CO2 per barrel. 

Accordingly, an oil sands facility that operates with a higher level of emissions intensity, for 

example if it operates at the industry average of  about 68 kg CO2 per barrel, it will be obliged to 

pay the carbon price, which is currently $50 per tonne (or $50 per 1000 kg), but in that example 

it pays the carbon price only on the 14 kg CO2 by which its emissions per barrel exceed the 

“output-based standard”. 

 In that example, the operator would pay a carbon price of 70 cents on that barrel, which covers 

just the 14 kg CO2 (calculated using the current $50 price per tonne). If the same operator were 

obliged to pay the full carbon charge on the entire 68 kg CO2 emitted during the production of 

that barrel, it would pay $3.40. Under the OBPS scheme about 80% of the facility’s emissions 

are “free of charge”.  

For each operator, its “annual facility emissions limit” is calculated based on the facility’s total 

production multiplied by the applicable output-based standard.  It pays the reduced carbon price 

on the amount by which its total annual emissions exceed its annual facility limit.  A typical oil 

sands facility may produce 50,000 or 150,000 barrels per day (bpd). Given those numbers, the 

difference between paying 70 cents and $3.40 on each barrel is enormous.   
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The government’s calculation of the economic benefits of setting a lower carbon price 

The explanatory note (page 102 of the Regulations) provides us with the results of the 

government’s “cost-benefit analysis”, which justifies adopting the lower carbon price: 

The objective of the Regulations is to retain a price on carbon pollution that creates an 

incentive for emissions-intensive and trade-exposed facilities to reduce emissions per 

unit, while mitigating the risk of decreased domestic production and of carbon leakage to 

other jurisdictions.  

The government acknowledges that the OBPS imposes a low carbon price on oil producers in 

Canada. But the justification offered by our government is that this will ensure that Canada can 

maintain higher production levels: 

However, by imposing a smaller total cost, the OBPS results in higher domestic 

production.  This in turn increases household income, allowing households to increase 

their consumption to maximize welfare. Increased domestic production also results in 

slightly more domestic GHG emissions than would have occurred under the fuel charge 

only scenario. These domestic emissions are expected to be offset by a reduced risk of 

Canadian production shifting to other jurisdictions and creating carbon leakage.   

It is essentially a treadmill argument. We are on a treadmill and cannot get off. If we decrease 

our oil production, other countries will increase theirs, we are told. So, we must keep increasing 

oil production in Canada. And the government’s cost-benefit analysis says this will deliver 

economic benefits to all Canadians:  

By 2030, when compared to the Baseline Scenario, the Regulations are estimated to 

result in an increase in welfare valued at $3.2 billion. Cumulative foregone domestic 

GHG emissions reductions are estimated to amount to 22 Mt CO2eq, valued at $916 

million. …  The monetized net benefits of the Regulations to Canadians are estimated to 

be $2.15 billion. 

— Output-Based Pricing System Regulations, Canada Gazette, June 28, 2019, p. 102 

“Foregone domestic GHG emissions reductions” means that, due to the lower carbon price, 

Canada’s emissions will be higher. Based on the government’s analysis, the future cost of the 

higher emissions is “valued” at a modest $916 million5. That number is based on a government 

formula, referred to as the “Social Cost of Carbon” (“SCC”), which according to the government 

“measures the incremental additional damages that are expected from a small increase in CO2 

 

5 This $916 million represents the increased loss and damages that will be caused (estimated at the nominal cost of $50 per tonne 
of CO2) by the cumulative amount of all the increased emissions (22 Mt) emitted between 2020 and 2030 by the emissions-
intensive industries in Canada exempted from the higher carbon price, not just the increased emissions from the oil industry. The 
oil industry’s share of the $916 million covers only the estimated additional damages caused by increased upstream (domestic) 
emissions resulting from the higher level of oil production that is enabled by having the lower carbon price. It does not include any 
amount for damages caused by the increased “downstream emissions” resulting from Canada’s higher oil production levels.  
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emissions (or conversely, the avoided damages from a decrease in CO2 emissions)”. The value 

of incremental damages used in the government’s 2019 analysis is about $50 per tonne of CO2. 

The gist of the government’s 2019 analysis, described in detail under the heading “Regulatory 

Impact Analysis Statement”, is that if we keep producing and exporting higher levels of oil and 

other emissions-intensive industrial products for another decade, Canadians collectively have 

$3.2 billion more to spend on consumption, and we will enjoy a “net-benefit” of $2.15 billion. 

The Social Cost of Carbon valuation 

Serious questions have long been asked about the adequacy and reality of the assigned Social 

Cost of Carbon valuations used in this kind of cost-benefit analysis, which are very low - in this 

case just $50 per tonne of CO2. 

But there are now far more serious reasons to reject this simplistic and reductive kind of 

economic analysis, where everything including the peril of imminent climate breakdown is 

“monetized”. Given the findings of recent authoritative studies based on climate science, for 

example the IPCC Special Report on Global Warming to 1.5°C released on October 7, 2018 and 

the UN Emissions Gap report of October 26, 2021, any government analysis that assumes we can 

still, in 2019 or in 2022, make a rational choice or “trade-off” to accept a higher level of future 

emissions in return for a promise of “higher household income” from expanding oil production is 

ignoring the scientific evidence. We have run out of time to keep trading higher emissions for 

immediate economic gain.  

The most recent scientific findings about the implications of the rising trajectory of global 

emissions and the escalating destructive force of climate events belie that illusion. The promised 

economic gains now, during this decade, will be swallowed in the 2030s and 2040s by 

catastrophic future losses from the impacts of climate breakdown.  

On that point, the Special Report warned on October 7, 2018, that the remaining carbon budget 

to stay within the 1.5°C will be entirely exhausted before 2030: see Appendix III above, at page 

28. The IEA reports since at least 2017 have explained the massive scale of the emissions cuts 

that must be achieved by 2030 to give us a realistic chance to keep warming within the 1.5°C or 

2°C limits: Part 2. The report warned on May 18, 2021, that we need a 25% cut in global oil 

consumption by 2030 to stay on a path to meet the 1.5°C goal. If we do not achieve those 

reductions within the next nine years, warming will irreversibly exceed those limits. A small 

amount of “increased household income” will be no recompense for the escalating losses and 

destruction that will follow over the next 20 and 30 years and after if the earth exceeds those 

limits. The Social Cost of Carbon analysis does not acknowledge or admit the possibility of that 

kind of breakdown of the natural systems that support human life.     

The phantom argument: “carbon leakage” and Canada’s increasing oil production 

The “carbon leakage” argument has never once been scrutinized by any independent science -

based public inquiry in Canada. Yet it surfaces, again and again, in Federal Government 

documents. Six years ago, the Federal Government’s Review of Related Upstream Greenhouse 

Gas Emissions Estimates (which was not an independent inquiry, but an internal review by the 
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government known as the “upstream emissions assessment”) declared in the draft version of its 

report published on May 19, 2016, that even if Canada were to curb the expansion of its oil sands 

production, “investments would be made in other jurisdictions and global oil consumption would 

be materially unchanged in the long term… .”6  

The truth is that if the world’s major oil producing countries that have large enough oil reserves 

to substantially increase their production levels during the next 10 or 20 years all decide to do so 

(there are about six very large producers including Canada that have the capability to do that) the 

world will have no chance of keeping the increase in global temperature below the 2°C 

threshold, let alone the 1.5°C limit. If global oil consumption remains “materially unchanged in 

the long term”, or even if it remains materially unchanged just for another nine years, we will 

forever lose the chance to limit the heating of the earth’s surface to less than 1.5°C limit.  

The fundamental question that our government has never answered is this: can the planned 

expansion of Canada’s oil production be reconciled with our commitment to limit warming to 

1.5°C?  

Instead of answering that question, the government in its June 28, 2019, “cost-benefit analysis” 

and explanatory statement used to justify the Output-Based Pricing System Regulations told 

Canadians that continuing to expand our oil production will provide “net benefits”.  

A higher carbon price on Canada’s oil producers will make a difference 

The government’s cost-benefit analysis concluded that imposing a higher carbon price on 

Canada’s heavy oil producers will not make any appreciable difference in the outcome. It would, 

according to the analysis, only marginally reduce Canada’s total cumulative emissions to 2030 

and it would result in reduced economic “welfare” of $2.15 billion. 

But since that analysis was done in 2019, the government announced in December 2021 the fuel 

charge under Part 1 of the Act will increase well above $50 a tonne, moving up in increments of 

$15 a year to $170 a tonne by 2030. In addition, the Supreme Court of Canada on March 26, 

2021, affirmed that the Federal Government has the constitutional power to impose a carbon 

price across Canada including on resource industries. The government has a wide discretion to 

determine the appropriate “performance standard” for industries that seek to be exempted from 

the full amount of the fuel charge (it will rise to $170 a tonne by 2030) under Part 1 of the Act.   

If the Federal Government increases the carbon price that applies to the oil industry by imposing 

the full fuel charge rate (which is currently $50 per tonne of CO2), the carbon price per barrel 

would rise to $3.40 (compared to the present price of 70 cents per barrel). And as the fuel charge 

rises to $100 per tonne and then to $170 per tonne through this decade, the applicable carbon 

 

6 Trans Mountain Pipeline ULC – Trans Mountain Expansion Project Review of Related Upstream Greenhouse Gas Emissions 

Estimates, Draft for Public Comments, ENV’T & CLIMATE CHANGE CAN. 33, 35 (May 19, 2016), https://www.ceaa-
acee.gc.ca/050/documents/p80061/114550E.pdf. When the final text of the report was released on November 25, 2016, it 
contained a revised wording of the government’s “carbon leakage” argument, but the substance of the government’s claim 
remained unchanged: see final report B.4.5 and Conclusion, pp.40-43: https://iaac-
aeic.gc.ca/050/documents/p80061/116524E.pdf. 

https://www.ceaa-acee.gc.ca/050/documents/p80061/114550E.pdf
https://www.ceaa-acee.gc.ca/050/documents/p80061/114550E.pdf
https://iaac-aeic.gc.ca/050/documents/p80061/116524E.pdf
https://iaac-aeic.gc.ca/050/documents/p80061/116524E.pdf
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price would quickly rise to $10 per barrel of oil and above that. That would curb the rising level 

of oil production level in Canada. The Federal Government has the full constitutional authority 

and discretion to increase the carbon price, and even to set a higher carbon price for heavy oil 

production than, for example, for iron and steel, zinc, or cement production.   

A carbon price of $10 per barrel (and by the end of this decade rising well above $10) offers a 

real chance that Canada’s overall oil production will begin to decline. Not fast enough perhaps to 

fully align with the IEA’s “net-Zero by 2050 Scenario”, but that would be a promising start to 

mitigate the reckless path we are presently following, which poses the certainty of massive future 

losses from worsening climate impacts. 

The “carbon leakage” argument 

The ongoing expansion of Canada’s oil production for another 10 years and continued high 

levels of production to 2050 is incompatible with retaining any chance to avoid a world of 

catastrophic climate change. It is no answer to say that we must keep doing this because if we 

reduce Canada’s oil production, other countries will increase their production. 

The severe time constraint that limits our remaining options for policy choices is indicated by the 

fact that the atmospheric carbon concentration level reached 415.7 ppm CO2 in 2021. It is on 

track to exceed 430 ppm CO2 by about 2028. 

The “carbon leakage” argument might have had some merit twenty years ago, when there was 

still time to attempt to persuade all the major oil producing countries to act together. But that did 

not happen. Instead, Canada moved aggressively to increase its own oil production from 2.6 

million bpd in 2005 to 4.9 million bpd by 2019. There is now no prospect at all, no plausible 

chance, of any immediate or early commitment by all the world’s large oil producers to jointly 

agree to reduce their oil production levels. In several oil producing jurisdictions (Norway and the 

UK, and some states in the U.S.) there does exist some serious political support advocating that 

their countries impose curbs on their own production. Other policy tools are available to act 

against recalcitrant producers, including tariffs or carbon prices imposed on oil imports from 

non-cooperating states. But there is no time to wait for others to act. 

The Government of Canada has the undoubted constitutional power to very substantially increase 

the carbon price that applies to our oil production under the provisions of Part 2 of the 

Greenhouse Gas Pollution Pricing Act.  That would halt the currently projected expansion of 

Canada’s oil production, which is on a path to increase 26% by 2030 above the 2019 level.  

We are now down to a handful of years left to avert a terrible outcome. Every six months counts 

now. Continuing along the present path, frozen into inaction by the “carbon leakage” argument, 

is a pathway to monumental self-destruction. 

Appendix VII: Dissent judgments of Brown J. and Rowe J in the Carbon Pricing Case  

In their dissenting judgments, both Brown J. and Rowe J. comment at length on the failure of the 

Attorney General of Canada to advance the emergency power. In the opinion of the two 

dissenting judges, if climate change is an “existential crisis” justifying a departure from the 
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existing division of constitutional powers, the vehicle to do that was the emergency power. I 

quote here Brown J: 

[395] While the Attorney General of Canada focused his submissions on the national 

concern doctrine, at the conclusion of his factum he pleads, in the alternative, that “Part 

1 of the Act is validly enacted under Parliament’s taxation power” and, further, that “the 

entire Act is validly enacted under the emergency branch of Parliament’s POGG power, 

Parliament’s criminal law power, or other existing heads of power, as argued by various 

Interveners” (R.F., at paras. 167-68 (emphasis added)). Yet, no actual argument is 

advanced by the Attorney General on any of those potential sources of Parliament’s 

authority, or for that matter on anything other than the national concern branch of 

POGG. Indeed, that appears to have been the basis upon which Parliament understood 

itself as proceeding since, when asked during debate about the Act’s constitutionality, the 

reply of the Minister of Environment and Climate Change was to identify that climate 

change was a “national concern” (Debates of the Senate, vol. 150, No. 275, 1st Sess., 

42nd Parl., April 2, 2019, at p. 7714 (Hon. Catherine McKenna)). But now, in a storm, 

any port will apparently do. 

Brown J. points out, accurately, that even during the Parliamentary debates in 2019 the 

government did not rely on the emergency power as the constitutional basis, or even as an 

alternate constitutional basis, for the carbon pricing legislation. Brown J. provides some detail 

about the failure of the Federal Government to put forward or justify the emergency power as a 

constitutional foundation for imposing the carbon price.  During the SCC hearing it was non-

government intervenors, including the David Suzuki Foundation, who advanced that argument:  

[399]  The emergency branch of POGG was also proposed as a possible basis for 

federal authority by several interveners including the David Suzuki Foundation, the 

Canadian Labour Congress, the Intergenerational Climate Coalition, the Athabasca 

Chipewyan First Nation, and the National Association of Women and the Law and 

Friends of the Earth. It is curious that the majority does not consider this, since its 

reasons speak in such terms, describing climate change as “an existential challenge [,] a 

threat of the highest order to the country, and indeed to the world” (para. 167; see also 

paras. 187, 190, 195 and 206). Further, the emergency branch’s requirement of 

temporariness means that the majority’s unconstitutional transfer of jurisdiction from the 

provinces to Parliament would do less damage to Canadian federalism, and for less time, 

lasting only until this crisis passes. 

In his discussion about whether the evidentiary record could support a finding that the carbon 

pricing act was intended to operate for a limited period of time (in previous decisions a “limited 

duration” is taken to be an essential requirement for any use of the “emergency power”), Brown 

J. continued: 

[402] I should add that the intervener the David Suzuki Foundation urges us to find that 

the Act’s temporary character is to be found in its preambular references to Canada’s 

commitments under the Paris Agreement, U.N. Doc. FCCC/CP/2015/10/Add.1, 

December 12, 2015, and that those commitments come with the clear deadline of 2030. 

Hence, the intervener submits, the Act implies a 10-year timeline to achieve required 
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reductions, and it urges us to read in that deadline, by designating an end date to the 

jurisdiction of Parliament to authorize the Act (I.F. (38663 and 38781), at para. 36). 

While this is an intriguing proposition, considering time-delimited jurisdiction in the 

emergency doctrine analysis would require a departure from this Court’s jurisprudence. 

It would also ask this Court to attempt to forecast when a given emergency may end, an 

issue usually left to Parliament (and rightly so, given the relative institutional 

competencies). The current record before this Court is inadequate to support designating 

2030 as a suitable end date, or any other year for that matter, for Parliament to lose 

legislative competency in this area. 

Brown J. ends his discussion of the emergency power by stating that the question for the SCC is 

not whether the constitutionality of the law might be “salvageable” by relying on the emergency 

power, but whether Parliament when it passed the Act did so relying on the emergency power.  

[403] Furthermore, the role of this Court ⸺ the Attorney General of Canada’s 

concluding sentences of his factum notwithstanding ⸺ is not to root around the 
Constitution or constitutional doctrine to scrounge up some basis, any basis, to rescue 

federal legislation. (This is particularly so where, as here, the exceptional residual 

authority of POGG is contemplated and the dominant subject matter of the impugned 

statute is consigned by our Constitution to the provinces.) The proper question to ask is, 

therefore, not whether the Act is potentially salvageable under the emergency branch of 

POGG, but rather whether Parliament, in passing the Act, did so relying on its 

legislative authority under the emergency branch of POGG. Both the response of the 

Minister of Environment and Climate Change to a question about the source of 

Parliament’s authority, and the submissions of the Attorney General of Canada, make 

clear that it did not. 

In summary, the position taken by both Brown J. and Rowe J. was that the “importance” of the 

carbon pricing law (he refers to the majority’s characterization of the climate problem as 

“existential” and “a threat of the highest order”) has no relevance in determining whether that 

legislation (or any kind of legislation) should be found to be within the Federal Government’s 

constitutional powers under the “national concern” doctrine. In their view, the seriousness of the 

climate threat would only become relevant in deciding if the emergency power applies. Brown 

refrains from any observation of his own about the seriousness of the climate problem.  

Both Brown J. and Rowe J. reject the notion that the serious and consequential character of the 

climate threat has any relevance in deciding the “scale of impact” test, the final stage of the 

analysis. I quote here two paragraphs from Rowe J’s judgment: 

[561] When determining if a matter can pass muster as a subject matter falling under 

POGG, the final step is to consider whether it has “a scale of impact on provincial 

jurisdiction that is reconcilable with the fundamental distribution of legislative power under 

the Constitution” (Crown Zellerbach, at p. 432). If the “singleness, distinctiveness and 

indivisibility” inquiry has been carried out correctly such that reliance on POGG is 

necessary to avoid a jurisdictional vacuum, then the scale of impact will necessarily be 

reconcilable with the division of powers. This stage of the test should therefore be 

understood as a “check” or “litmus test”, rather than as an independent requirement.  
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[562] This prong of the test requires courts to determine whether recognizing the 

proposed new federal power would be compatible with the federal structure. It does not 

ask whether the importance of the proposed new federal power outweighs the 

infringement on provincial jurisdiction. Importance is irrelevant because it does not 

indicate whether there is a jurisdictional gap that must be filled with the general residual 

power. Important matters can and should be dealt with by the provinces. Further, 

assessing importance requires courts to assess the desirability of certain policies, 

something which is not their role. 

Rowe J. re-states his position with even greater force in paragraph 577, where he agrees with 

Brown J. that the seriousness or immediacy of the climate threat may be relevant in addressing 

the emergency power, but it has no place in considering the applicability of the national concern 

doctrine: 

While the seriousness or the immediacy of the threat that climate change poses may be 

relevant to an argument under the emergency branch, it has no place in the national 

concern analysis, which is “separate and distinct from the national emergency doctrine” 

(Crown Zellerbach, at p. 431; see also Anti-Inflation, at p. 425). 

Brown J. not only rejected the evidentiary link between emissions released in one province and 

the climate change impacts in other provinces, but he also took the view that the majority judges 

were wrong in their use of “provincial inability” as a determinative test. He writes that even if it 

is true that the emitting activities of a non-cooperative province do have adverse impacts on 

other provinces, that does not justify relying on the “national concern”. He said that provincial 

inability is just one “indication” that the law might be constitutional based on the national 

concern power. 

In their dissents, both Brown J. and Rowe J. adamantly rejected the view that there is any 

precedent in Canadian law for the view that if a new federal law “will have a clear impact on 

provincial autonomy” (i.e., if it will in fact interfere with provincial areas of exclusive 

jurisdiction under the constitution) the Court can undertake a “balancing” analysis to decide if 

the interference with provincial jurisdiction can be justified by the greater harm that will result if 

the Federal Government cannot act. The two dissenting judges say this concept of “balancing” is 

a novel invention and that it undermines the constitutional order of Canada. 

Brown and Rowe are a distinct minority in this decision. There was also a third judgment 

dissenting in part, that of Justice Suzanne Côté. Her disagreement with the majority was based 

solely on the point that, in her opinion, under the new GGPPA legislation the authority to make a 

broad range of decisions about important details of the application of the carbon price was 

unduly delegated into the hands of Ministers, which she concluded was an excessive and 

unlawful delegation of Parliament’s decision-making powers. However, Côté J. concurred with 

the majority on all the other main issues. Accordingly, the SCC by a 7-2 majority agreed the 

Federal Government under its “national concern” power has the constitutional authority to 

impose a carbon price even on industries involved in the development of oil and gas resources.  
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